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STATEMENT OF THE CASE

This is an emergency petition for review, filed with a motion to stay, an order by
the Eighth District Court of Appeals that has stopped an election.

This suit originated in the County Court at Law Number Three of El Paso County,
Texas, before Judge Javier Alvarez. The Mayor sued Tom Brown Ministries, Word of
Life Church of ElI Paso, Tom Brown, El Pasoans for Traditional Family Values
(“EPTFV”), Salvador Gomez, Ben Mendoza, Elizabeth Branham, and Richarda Momsen,
solely in her official capacity as El Paso City Clerk, seeking to enjoin the use of petitions
to call a recall election.! The Mayor alleged Election Code violations and sought
injunctive relief, declaratory relief, and damages.

The Mayor at first sought a Temporary Restraining Order to enjoin the submission
of the petitions for a recall election. This was granted. But the TRO was rescinded two
days later upon further reflection of the court.

A hearing was held on October 24, 25, and 26, and November 21 and 22 of 2011.
The trial court denied the Mayor’s request to stop the election. The judge did not issue
any findings of fact, or conclusions of law.

The Mayor then filed an expedited appeal with the Eighth District Court of
Appeals. The parties before the court of appeals were the parties before the trial court.
On February 17, 2012, the appeals court issued its opinion, authored by Chief Justice

McClure and joined by Justices Rivera and Antcliff, ordering the City Clerk to decertify

! Defendants Tom Brown Ministries, Word of Life Church of El Paso, Tom Brown, El Pasoans for Traditional
Family Values, Salvador Gomez, Ben Mendoza and Elizabeth Branham are referred to as “Defendants.”



and return the recall petitions, and stopping the election. Cook v. Tom Brown Ministries,
_SW.a3d |, 2012 WL 525451, at *2 (Tex.App.-ElI Paso). There were no
rehearing motions. Cf. Tex. R. App. P. 53.2(d).
STATEMENT OF JURISDICTION

The Supreme Court has jurisdiction of this case under the Texas Government
Code Sections 22.001(a)(3) and 22.001(a)(6), because this case presents issues of
construction under the Texas Election Code, and the Eighth District Court of Appeals’
decision conflicts with United States Supreme Court precedent.

ISSUES PRESENTED

(1)  Itis well settled Texas law that courts are not to enjoin an election.” Here,
it is uncontested that the EI Paso Clerk received a sufficient number of valid signatures
from qualified El Paso voters to hold a recall election. The El Paso City Council then
called for the recall election to be held on April 14, 2012. But the court of appeal stopped
the election because it determined one of the supporters of the recall effort did not form a
proper committee. Did the court of appeals err in stopping the election?

(2) The court of appeals held that Defendants made a contribution. However, a
contribution necessarily involves a transfer, Tex. Elec. Code 251.001(2); see Buckley v.
Valeo, 424 U.S. 1, 23 n.24 (1976), and there was no transfer here. Did the court of

appeals err?

2 Blum v. Lanier, 997 S.W.2d 259, 263 (Tex. 1999) (“We agree that Blum had no right to enjoin the scheduled
election. It is well settled that separation of powers and the judiciary’s deference to the legislative branch require
that judicial power not be invoked to interfere with the elective process.... An injunction that delays the election
would be improper...”)



(3) The court of appeals upheld the requirement that Defendants make measure-
only contributions only to measure-only committees. Tex. Elec. Code §253.094(b). The
court of appeals thereby upheld what in effect is the Texas ban on Defendants’ making
contributions by other means. Did the court of appeals err?

(4) If Defendants’ speech was independent spending for political speech, rather
than a contribution, may Texas ban or limit the independent spending for political
speech? May Texas force Defendants to form a (separate) political committee and let
only the political committee engage in political speech?

(5) May Texas force Defendants themselves to be a political committee to engage
in their political speech?

(6) In Citizens United v. Federal Election Commission, 558 U.S. |, 130
S.Ct. 876 (2010), the Court ruled that the government may not restrict spending for
political speech because the speaker is a corporation. Here, the Mayor seeks to stop an
election because the Word of Life Church is a corporation. Are the Mayor’s actions in
attempting to enforce a restriction of spending for political speech unconstitutional as
they are premised on the Church’s corporate status?

STATEMENT OF FACTS

Defendants include a few people and organizations who simply want to speak out
on important issues affecting their community. In 2010, various El Paso citizens formed
EPTFV as a specific-purpose committee to support a “traditional family values”

referendum in the November 2, 2010, election. Cook v. Tom Brown Ministries, 2012 WL



525451, at *2. EPTFV organized and led the effort to pass the referendum, and on
election day, the voters approved the referendum. Id.

However, on June 14, 2011, the El Paso City Council voted to amend an
ordinance, and in so doing, overturned the purpose of the referendum. Id. at *3. Many
believed that the Council’s actions to be directly contrary to the express will of the people
who voted for and passed the traditional family values referendum. See id.

Upset that the referendum’s purpose had been overturned, various El Paso citizens
began to circulate recall petitions against Mayor Cook and Representatives Byrd and
Ortega. On July 18, 2011, Salvador Gomez, Ben Mendoza, and Elizabeth Branham each
filed notices of intent to file recall petitions against Mayor Cook and Representatives
Byrd and Ortega to make these individuals accountable to the electorate. (PX 22, 23, 24).
EPTFV was involved as it believed the recall effort was directly tied to EPTFV’s purpose
of promoting the traditional family values referendum. See Cook v. Tom Brown
Ministries, 2012 WL 525451, at *3. Tom Brown became personally involved in the recall
effort as well. See Brief of Appellant app. at Tab 3; Cook v. Tom Brown Ministries, 2012
WL 525451.

After filing notice of intent to circulate recall petitions, Defendants proceeded to
print and circulate these petitions. The expenses associated with printing were incidental
and necessary to print petitions adequately for three different individuals. But no
expenditures were made with the pre-approval of any candidate or officeholder. (RR Vol.

6 p. 130).



Defendants were able to collect enough signatures, and submitted them to the City
Clerk for verification. The City Clerk testified that she received “thousands” more
signatures than necessary, and verified the signatures. Cook v. Tom Brown Ministries,
2012 WL 525451, at *7. The City Council then called for the recall election for April 14,
2012, or May 12, 2012. Id. The trial court held a hearing on the temporary injunction. Id.
at *7. The District Attorney of El Paso, Jamie Esparaza, testified that he was criminally
investigating Election Code violations. (R.R. Vol. 2 p. 71-76). Violation of the Election
Code is a third degree felony and carries a penalty of up to ten years in prison. (Id. at 33).
Fearing criminal repercussions from their testimony, many witnesses plead the Fifth
Amendment. (See, e.g. id. at Vol. 2 p. 134, 151-52; Vol. 3 p. 16; Vol. 6 p. 76-77; Vol. 8
p. 17). These citizens were appalled at being hauled into court for their political speech,
and felt their own government had betrayed them. (Id. at VVol. 3 p. 45).

While the trial court denied the Mayor’s request to stop the election, the appeals
court reversed. The appellate court began its analysis by treating Defendants’ speech
activities as political contributions and subjecting them to all of the requirements under
the Code that apply to contributions to candidates. The court did not analyze whether
Defendants’ speech activities were a “transfer” as required by law, or whether the speech
activities were political expenditures. Indeed, the court did not make the necessary
analysis of whether the Defendants’ speech can even be prohibited as political
contributions. See Cook v. Tom Brown Ministries, 2012 WL 525451, at *14, *17-18, n.8.

Because the court concluded that Defendants’ speech activities were contributions,

it then held that such contributions were invalid as they were not made as required by the
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Election Code.? Id. at *17. The court concluded that the Mayor was in danger of harm,
and ordered the Clerk to decertify the signatures and stop the election. Id. at *26.
SUMMARY OF THE ARGUMENT

This case involves free speech. “Speech is an essential mechanism of democracy,
for it is the means to hold officials accountable to the people....The right of citizens to
inquire, to hear, to speak, and to use information to reach consensus is a pre-condition to
enlightened self-government and a necessary means to protect it.” Citizens United, 130
S.Ct. at 898 (citations and quotation marks omitted).

Neither Texas, nor any governmental entity, can place the kind of burdens on
political speech that the Court of Appeals upheld in its opinion. This case involves
people speaking on matters of public importance, including speaking against certain
elected officials. These people now face possible prison time and thousands of dollars in
attorneys’ fees simply for engaging in their speech.

The Court of Appeals erred in applying and interpreting the Texas statutes and the
binding precedent.

First, the remedy the Court of Appeals issued is not appropriate for the alleged
deficiencies it found, nor is it permitted under the well established Texas doctrine of

separation of powers.

® Thus, the decision, if not reversed, could result in citizens facing prison time for a third degree felony, and paying
thousands of dollars in damages, simply for engaging in political speech. Nothing more.

6



Second, there was no transfer in this case, so there was no contribution, much less
an illegal contribution. What the Mayor is claiming is an illegal contribution is not a
contribution at all.

Third, if it was a contribution, Texas may not ban or limit it.

Fourth, if it was not a contribution, it was independent spending for political
speech, so Texas may not ban or limit it. Nor may Texas force Defendants to form a
(separate) political committee and let only the political committee speak.

Fifth, the government has not asserted that the non-political-committee Defendants
themselves must be a political committee to engage in their political speech. Texas may
also not force the non-political-committee Defendants themselves to be a political
committee to engage in their political speech.

Sixth, the Texas Election Code bans the speech of corporations based on their
identity as corporations. This contravenes Supreme Court case law.*

ARGUMENT AND AUTHORITIES
l. Stopping the election violated the separation of powers doctrine.

The people of El Paso have spoken, and they want an election to recall the Mayor
and Representatives Byrd and Ortega. Signatures were collected. The City Clerk
verified the signatures are authentic, and the petitions were submitted to the City Council.
The City Council called for the election to be held on April 14, 2012, or May 12, 2012.

Thus, to enter any kind of injunction now would be an unprecedented judicial act to stop

* In addition, any award of attorneys’ fees against Defendants is improper as the Appeals Court ruled that the recall
matter is a measure, and not a matter in opposition to a candidate. See Epps v. Fowler, 351 S.W.3d 862, 865 (Tex.
2011); Tex. Elec. Code Ann. 253.131.



an election, and this would violate the Separation of Powers Doctrine. See Blum v.
Lanier, 997 S.W.2d 259, 263 (Tex. 1999) (“We agree that Blum had no right to enjoin
the scheduled election. It is well settled that separation of powers and the judiciary’s
deference to the legislative branch require that judicial power not be invoked to interfere
with the elective process.... An injunction that delays the election would be
improper...."”)

1. Defendants made no contribution.

Under Texas law, a contribution is “a direct or indirect transfer of money, goods,
services, or any other thing of value and includes an agreement made or other obligation
incurred, whether legally enforceable or not, to make a transfer.”  Tex. Elec. Code
251.001(2) (emphasis added). Even more fundamentally, Buckley establishes as a matter
of constitutional law that a contribution must also involve a transfer. See 424 U.S. at 23
n.24.

As a matter of not only statutory law but also constitutional law, there was no
contribution in this action, because there was no transfer. For example, Defendants did
not transfer anything to Mayor Cook as a candidate, nor is there any indication that
anyone else was a candidate under Texas law. See Tex. Elec. Code 251.001(1)(A)-(H).
Nor could Defendants have transferred anything to EPTFV, because under the holding of
the court of appeals, EPTFV did not have a properly appointed or designated treasurer,
nor did EPTFV “re-purpose” itself to be a “special purpose committee” for the recall
effort. 2012 WL 525451, at *11, *12. If, as the court of appeals held, EPTFV was not

properly a political committee for the recall effort, it could not have received
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contributions for the recall effort. See, e.g., id. Thus, Defendants did everything
themselves. See, e.g., id. at*4-5, *9. While the court of appeals held Defendants made a
contribution, the court did not say what transfer occurred. See, e.g., id. at *9. Perhaps
because there was no transfer.

Besides, as the court of appeals held, Defendants did not form a new political
committee for the recall effort. See, e.g., id. Defendants were the only ones who
engaged in the effort to recall Mayor Cook. Since Defendants did not form a political
committee, or whatever label Texas may use, see Tex. Elec. Code 251.001(12)-(14), there
was no one left to whom they could have transferred anything regarding the recall
election. This is all the more reason to hold that there was no transfer, no contribution,
and therefore the court of appeals erred in holding Defendants made an illegal
contribution.

I1l. It is unconstitutional to ban, or limit, contributions to ballot-measure
committees, including recall election committees.

As a matter of law, Defendants’ involvement in the recall campaign was not a
contribution. Supra Part Il. Even if there were contributions, it is unconstitutional (a) to
require contributions, including corporate contributions, in connection with a ballot
measure to be made only to a measure-only committee, and it is unconstitutional (b) to
ban, or limit, contributions, including corporate contributions, in connection with a ballot
measure, including a recall election.

A. It is unconstitutional to require contributions in connection with a
ballot measure to be made to a measure-only committee.



The court of appeals concluded that an election to recall an elected officer is a
“measure” under the Election Code. 2012 WL 525451, at *8. Corporations may make
contributions in connection with a measure-only election. Tex. Elec. Code 253.096.
However, they may make them *“only to a political committee” that *“exclusively”
“support[s] or oppos[es] measures[.]” Id.

This requirement is unconstitutional. The only constitutionally cognizable interest
in limiting contributions is the interest in preventing quid-pro-quo corruption of
candidates. Citizens United, 130 S.Ct. at 909. “The risk of corruption perceived in cases
involving candidate elections ... simply is not present in a popular vote on a public
issue,” such as a measure. Citizens Against Rent Control/Coalition for Fair Housing v.
City of Berkeley, 454 U.S. 290, 298 (1981) (“CARC”). Therefore, “there is no significant
state or public interest in curtailing debate and discussion of a ballot measure,” id. at 299,
even when the speaker is a corporation. First Nat’l Bank of Boston v. Bellotti, 435 U.S.
765, 778-85 (1978). Thus, limits on contributions in connection with ballot measures are

per se unconstitutional.

> If a political committee that makes contributions in connection with a measure also makes contributions to
candidates, the State may require that committee to maintain segregated bank accounts for those contributions to
ensure that corporate contributions it receives are not passed through to candidates, but are used only to support
measures. See Carey v. FEC, 791 F.Supp.2d 121, 131-32 (D.D.C. 2011) (“[M]aintaining two separate accounts is a
perfectly legitimate and narrowly-tailored means to ensure no cross-over between soft and hard money.”). The State
may not simply ban all contributions to committees that engage in non-measure speech. See Thalheimer v. City of
San Diego, 09-CV-2862-1EG BGS, 2012 WL 177414, *13 (S.D. Cal. Jan. 20, 2012) (“[A]n independent expenditure
committee that makes expenditures to support a candidate ‘does not suddenly forfeit its First Amendment rights
when it decides also to make direct contributions to parties or candidates. Rather, it simply must ensure, to avoid
circumvention of individual contribution limits by its donors, that its contributions to parties or candidates come
from a hard-money account’ subject to ... source and amount limitations.”) (quoting EMILY’s List v. FEC, 581 F.3d
1,12 (D.C. Cir. 2009).

10



The court of appeals concluded that Defendants violated Section 253.096 by
making campaign contributions in connection with a measure-only recall election without
properly making the contributions to a measure-only committee. 2012 WL 525451, at *9.
This conclusion was erroneous because Section 253.096 is void because the State cannot
constitutionally require those contributions to be made only to a measure-only committee.

B. It is unconstitutional to ban, or limit, contributions in connection with
a recall election.

The Election Code bans a corporation from “mak[ing] a political contribution in
connection with a recall election, including the circulation and submission of a petition to
call an election[,]” Tex. Elec. Code 253.094(b), when the circulation and submission are
a contribution. See id. 251.001(2). The court of appeals found that Defendants violated
Section 253.094(b) by making political contributions in connection with the campaign to
recall Mayor Cook. See 2012 WL 525451, at *9. The court of appeals’ conclusion was
erroneous because the State cannot constitutionally ban, or limit, contributions in
connection with recall elections, even when made by a corporation.

Farris v. Seabrook is instructive. Farris upheld a district court’s decision to enjoin
preliminarily a limit on contributions to recall committees. 667 F.3d 1051, 1060 (9th Cir.
2012). The court first noted, “The Supreme Court has concluded that preventing
corruption or the appearance of corruption are the only legitimate and compelling
government interests thus far identified for restricting campaign finances.” Id. at 1058
(quoting Thalheimer v. City of San Diego, 645 F.3d 1109, 1118 (9th Cir. 2011),

parenthetically). The “anticorruption interest justifies limits on contributions to political

11



committees operated by candidates themselves,” to “political parties,” and to
“multicandidate political committees.” Id. (citations omitted). However, “[the Ninth
Circuit] and the Supreme Court have rejected contribution limits as applied to committees
having only a tenuous connection to political candidates,” id., such as political
committees making independent expenditures or otherwise engaging in only independent
spending for political speech. Id. at 1059 (citing Long Beach Chamber of Commerce v.
Long Beach, 603 F.3d 684, 696 (9th Cir. 2010) (applying Citizens United to strike statute
banning persons from making independent expenditures if they accepted contributions
above a certain threshold)).°

The court found that “political committees seeking to recall officials do not
coordinate their spending with candidates for office,” and therefore “expenditures by
recall committees are similar to independent expenditures.” 1d. “Given that recall
committees ‘do not coordinate or prearrange their independent expenditures with
candidates, and they do not take direction from candidates on how their dollars will be

spent,” they do not have the sort of close relationship with candidates that supports a

® The court of appeals in the present case did not apply Citizens United correctly. See 2012 WL 525451, at *11-12. It
is immaterial that Citizens United did not involve corporate contributions. In Citizens United, the Supreme Court
held as a matter of law that “independent expenditures, including those made by corporations, do not give rise to
corruption or the appearance of corruption.” 130 S.Ct. at 909. The same is true for corporate contributions, if made
for the purpose of independent expenditures, or other speech activities that are not coordinated with a candidate. See
e.g., Thalheimer v. City of San Diego, 645 F.3d 1109, 1118-21 (9th Cir. 2011); SpeechNow.org v. FEC, 599 F.3d
686, 695 (D.C. Cir. 2010) (“Given [the] analysis from Citizens United, we must conclude that the government has
no anti-corruption interest in limiting contributions to an independent expenditure group.”).

Numerous other circuits and district courts hold contributions made for the purpose of independent spending for
political speech cannot be limited, whether made by individuals or corporations. See Wisconsin Right to Life State
PAC v. Barland, 664 F.3d 139, 153-54 (7th Cir. 2011); EMILY’s List v. FEC, 581 F.3d 1, 9-11, 14 & n.13, 15 n.14
(D.C. Cir. 2009); North Carolina Right to Life, Inc. v. Leake, 525 F.3d 274, 292-93 (4th Cir. 2008) (“NCRL-I11");
Republican Party of New Mexico v. King, 11-CV-900 WJ/KBM, 2012 WL 219422 (D. N.M. Jan. 5, 2012); Yamada
v. Kuramoto, 744 F. Supp. 2d 1075, 1085-87 (D. Haw. 2010) (applying Long Beach, granting a preliminary-
injunction motion in part, and inadvertently denying a motion the plaintiffs did not make).
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threat of actual or apparent corruption.” Id. (quoting Long Beach, 603 F.3d at 696).
Because the anti-corruption interest is not implicated in recall campaigns, the court held
the contribution limit to be impermissible. Id. at 1060.

Section 253.094(b) also imposes an impermissible ban on contributions in
connection with recall campaigns. Recall campaigns do not implicate the anti-corruption
interest and therefore contributions in connection with those campaigns cannot be
limited, even when made by a corporation.” The court of appeals’ conclusion that
Defendants violated Section 253.094(b) was erroneous. Section 253.094 is void because
the State cannot constitutionally ban, or limit, corporate contributions in connection with
a recall campaign.

IV. If Defendants’ political speech is an expenditure, Texas may not ban it.

A *“campaign expenditure” that is “in connection with a measure” is a
“contribution” only if it is “contribution to a political committee supporting or opposing
the measure.” 1 Tex. Admin. Code 20.1(5)(B). Since that did not happen here, see supra
Part I1, the alleged contributions are expenditures.

If Defendants’ political speech is an expenditure, rather than a contribution, then it
Is independent spending for political speech, so the government may not ban Defendants’
speech, see Citizens United, 130 S.Ct. at 896-914, especially since there is no contention

that Defendants are foreign nationals. See id. at 911 (citing 2 U.S.C. 441e).

" Section 253.094(b) is also unconstitutional as-applied to Defendants’ speech because none of their speech was
coordinated with a candidate. They did not coordinate speech with Mayor Cook, nor is there any indication that
anyone else was a candidate under Texas law. See Tex. Elec. Code 251.001(1)(A)-(H).
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Contrary to the apparent belief of the court of appeals, see 2012 WL 525451, at
*11, requiring an organization to form a (separate) political committee — or whatever
label Texas may use, see Tex. Elec. Code 251.001(12)-(14) — and let only the political
committee speak is a ban on the speech of the organization itself. Why? Because an
organization’s political committee is a “a separate legal entity[,]” California Med. Ass’n
v. FEC, 453 U.S. 182, 196 (1981), and “a separate association from” the organization.
Citizens United, 130 S.Ct. at 897. An organization does not speak through its political
committee, see id., so allowing the political committee to speak does not allow the
organization itself to speak. Id.

V. Texas may not force the non-political-committee Defendants to be a political
committee to engage in their speech.

The government has not asserted that the non-political-committee Defendants
themselves must be a political committee® — or whatever label Texas may use, see Tex.
Elec. Code 251.001(12)-(14) — to engage in their political speech. Forcing such
Defendants to be a political committee would also be unconstitutional. While it is true
that EPTFV is already a political committee, Defendants never had to form EPTFV to
engage in political speech in the first place. See supra Part IV.

As a matter of law, not fact, political-committee status is not only “burdensomel[,]”
Citizens United, 130 S.Ct. at 897, but also “onerous[,]” id. at 898; FEC v. Wisconsin
Right to Life, Inc., 551 U.S. 449, 477 n.9 (2007) (“WRTL-II") (citing FEC v.

Massachusetts Citizens for Life, Inc., 479 U.S. 238, 253-55 (1986) (“MCFL")), because

& As opposed to forming a (separate) political committee that would then engage in the speech.
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political committees “are expensive and subject to extensive regulations.” Citizens
United, 130 S.Ct. at 897.

These are “well-documented and onerous burdens,” WRTL-1I, 551 U.S. at 477 n.9
(citing MCFL, 479 U.S. at 253-55), regardless of whether government bans an
organization itself from speaking and says only an organization’s political committee
may speak, see, e.g., Citizens United, 130 S.Ct. at 897, or whether government requires
the organization itself to be a political committee. See, e.g., id. (noting that allowing the
organization to speak would “not alleviate the First Amendment problems”). While it is
one thing to assert that non-political-committee disclosure requirements “do not prevent
anyone from speaking,” id. at 914 (quoting McConnell v. FEC, 540 U.S. 93, 201 (2003));
see 2012 WL 525451, at *11 (quoting Citizens United, 130 S.Ct. at 916 (discussing non-
political-committee disclosure requirements), full-fledged political-committee burdens
are another matter.

Political-committee requirements are burdensome and onerous even if they
include “only” — so to speak — (1) registration, including treasurer-designation, (2)
recordkeeping, or (3) extensive reporting requirements yet not (4) limits or (5) source
bans on contributions received. See Citizens United, 130 S.Ct. at 897-98 (mentioning (1),
(2), and (3), but not (4) or (5)).

With such burdens in mind, Buckley establishes that government may define an
organization as a political committee or otherwise impose political-committee burdens
only if (a) it is “under the control of a candidate” or candidates, or (b) “the major

purpose” of the organization is “the nomination or election of a candidate” or candidates,

15



in the jurisdiction. 424 U.S. at 79, followed in McConnell, 540 U.S. at 170 n.64, and
MCFL, 479 U.S. at 252 n.6, 262; Colorado Right to Life Comm., Inc. v. Coffman, 498
F.3d 1137, 1153-54 (10th Cir. 2007) (“CRLC”) (noting that McConnell did not change
the test (citations omitted)); North Carolina Right to Life, Inc. v. Leake, 525 F.3d 274,
287-90 (4th Cir. 2008) (“NCRL-I™).

Determining whether an organization is “under the control of a candidate” or
candidates is straightforward. There is no indication in the record that Defendants are
under the control of a candidate,’ not even as Texas defines one. See Tex. Elec. Code
251.001(1)(A)-(H).

Determining whether an organization passes the major-purpose test is also
straightforward. See CRLC, 498 F.3d at 1152. The law provides two methods to
determine whether an organization passes the major-purpose test. Either suffices. The
first method considers how the organization has articulated its mission in its
organizational documents, see MCFL, 479 U.S. at 241-42, 252 n.6, or in public
statements. FEC v. GOPAC, Inc., 917 F. Supp. 851, 859 (D.D.C. 1996). The second
method considers whether, in carrying out its mission, the organization devotes the

majority of its spending to contributions to candidates or independent expenditures™ for

® Cf. New Mexico Youth Organized v. Herrera, 611 F.3d 669, 677 (10th Cir. 2010) (“NMYQ”) (citing Buckley, 424
U.S. at 79); Unity08 v. FEC, 596 F.3d 861, 867 (D.C. Cir. 2010); FEC v. Machinists Non-Partisan Political League,
655 F.2d 380, 394-96 (D.C. Cir.), cert. denied, 454 U.S. 897 (1981); FEC v. Florida for Kennedy Comm., 681 F.2d
1281, 1287 (11th Cir. 1982).

19 Meaning express advocacy as defined in Buckley, 424 U.S. at 44 & n.52, 80, and not coordinated with a candidate,
the candidate’s agents, the candidate’s committee, or a party, which is the standard under the Constitution. See id. at
39-51, 74-81; McConnell, 540 U.S. at 219-23. The phrase “independent spending” in CRLC, 498 F.3d at 1152
(citing/quoting MCFL, 479 U.S. at 252 n.6, 262), refers to express advocacy as defined in Buckley. MCFL, 479 U.S.
at 249.
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candidates. CRLC, 498 F.3d at 1152, followed in New Mexico Youth Organized v.
Herrera, 611 F.3d 669, 678 (10th Cir. 2010) (“NMYQ); NCRL-III, 525 F.3d at 289.
Applying these two methods here reveals there is no indication in the record that
Defendants have the major purpose of nominating or electing a candidate or candidates.

Assuming, without conceding, that government may define organizations as
political committees based on ballot-measure speech,'* these two methods would also
focus on contributions to the proponents of ballot measures themselves and on
“independent expenditures” for ballot measures. The latter would mean speech urging
passing or defeating a ballot measure which speakers do not coordinate with the ballot-
measure proponent. Applying these two methods here reveals there is still no indication
that the non-political-committee Defendants pass the major-purpose test.

Therefore, it would be unconstitutional to force the non-political-committee
Defendants to be a political committee.

V1. Citizens United prohibits restrictions on political expenditures which are
based on the corporate identity of the speaker.

In Citizens United, the Court stated that any restriction on spending for political
speech may not be based on the corporate identity of the non-foreign-national speaker:

Prohibited, too, are restrictions distinguishing among different speakers,
allowing speech by some but not others.... Quite apart from the purpose or
effect of regulating content, moreover, the Government may commit a
constitutional wrong when by law it identifies certain preferred speakers.
By taking the right to speak from some and giving it to others, the

11 See National Org. for Marriage, Inc. v. McKee, F.3d , , 2012 WL 265843 at *3-4 (1st Cir. Jan. 31,
2012), pet. for cert. pending (U.S.); Human Life of Wash., Inc. v. Brumsickle, 624 F.3d 990, 1012-14 (9th Cir. 2010)
(“HLW), cert. denied, 562 U.S. _, 131 S.Ct. 1477 (2011); but see Sampson v. Buescher, 625 F.3d 1247, 1255-58
(10th Cir. 2010); California Pro-Life Council v. Randolph, 507 F.3d 1172, 1187-89 (9th Cir. 2007) (“CPLC-II").
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Government deprives the disadvantaged person or class of the right to use
speech to strive to establish worth, standing, and respect for the speaker’s
voice. The Government may not by these means deprive the public of the

right and privilege to determine for itself what speech and speakers are

worthy of consideration. The First Amendment protects speech and

speaker, and the ideas that flow from each.
130 S.Ct. at 899; cf. id. at 911 (citing 2 U.S.C. 441e).

For present purposes, the Court succinctly said, “If the First Amendment has any
force, it prohibits Congress from fining or imprisoning citizens, or associations of
citizens, for simply engaging in political speech” and that “the Government may not
suppress political speech on the basis of the speaker’s corporate identity. No sufficient
governmental interest justifies limits on the political speech of nonprofit or for-profit
corporations.” Id. at 904 and 913.

PRAYER

Defendants ask the Court to hear this case on an expedited basis, stay the Court of
Appeals ruling, and instruct the lower courts to order the Clerk to re-certify the
signatures, as they previously were before the Court of Appeals ruling, so that the recall
election can be held on May 12, 2012, the next general election.

Respectfully submitted, this 7" day of March, 2012.

/s/ Kevin H. Theriot

James Bopp, Jr. IN No. 2838-84* Joel L. Oster KS No. 18547*
Randy EIf NY No. 2863553* Kevin H. Theriot SBN 00788908
Noel H. Johnson WI No. 1068004* Alliance Defense Fund

James Madison Center for 15192 Rosewood Street

Free Speech Leawood, KS 66224

1 South Sixth Street Telephone (913) 685-8000
Haute, IN 47807 Facsimile (913) 685-8001

Telephone (812) 232-2434
Facsimile (812) 235-3685
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Raul A. Gonzalez SBN 00000032 Theresa Caballero SBN 03569625

Attorney at Law Stuart Leeds SBN 12151500
10511 River Plantation Dr. Attorneys at Law

Austin, Texas 78747 300 E. Main Drive, Suite 1136
Telephone (512) 280-1002 El Paso, TX 79901-1381
Facsimile (512) 292-4513 Telephone (915) 565-3550

Facsimile (915) 562-5250

Kelly Shackelford SBN 18070950
Jeffrey C. Mateer SBN 13185320
Hiram S. Sasser, 111 SBN 24039157
Liberty Legal Institute

2001 Plano Parkway, #1600

Plano, TX 75075

Telephone (972) 941-4444
Facsimile (972) 423-6570

Attorneys for Petitioners Tom Brown Ministries, Word of Life Church of EI Paso,
Tom Brown, El Pasoans for Traditional Family Values, Salvador Gomez, Ben
Mendoza and Elizabeth Branham

* Pro Hac Vice to be submitted.
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CERTIFICATE OF SERVICE

| hereby certify that on March 7, 2012, a true and correct copy of the foregoing

was served by sending a copy of the same via email and facsimile to the following:

Mark C. Walker
mwalker@coxsmith.com

David Mirazo

Cox Smith Matthews Incorporated
Wells Fargo Plaza, Suite 2000
221 North Kansas Street

El Paso, TX 77901

Telephone (915) 541-9300
Facsimile (915) 541-9399

Attorneys for Respondent
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Kenneth A. Krohn
krohnk@elpasotexas.gov
Assistant City Attorney

City of El Paso

2 Civic Center Plaza, 9" Floor
El Paso, TX 79901-1196
Telephone (915) 541-4550
Facsimile (915) 541-4190

Attorney for Other Party,
Richarda Momsen, Solely in her
official capacity as El Paso City
Clerk

/s/ Kevin H. Theriot
Kevin H. Theriot
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IN THE COUNTY COURT AT LAW NUMBERCTHRE
OF EL PASO COUNTY, TE¥AB \0y 28 A 8 &8

EL PASO COUNTY, TEXAS
BY

JOHN F. COOK,
Plaintiff

BEPUTY

v. No. 2011-DCV-02792
TOM BROWN MINISTRIES, WORD

OF LIFE CHURCH OF EL PASO, EL
PASOANS FOR TRADITIONAL FAMILY
VALUES, SALVADOR GOMEZ, BEN
MENDOZA, ELIZABETH BRANHAM
and RICHARDA MOMSEN, solely in

her official capacity as EL PASO CITY
CLERK,

Defendants.
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ORDER ON PLAINTIFF'S PETITION FOR TEMPORARY INJUNCTION

After having heard the evidence, it is the opinion of the Court that Plaintiff’s Petition for
Temporary Injunction be:

‘X DENIED

A=} GRANTED

signed: Nomeirer 28 2011,
. p

Sracecer
(4

Presiding Judge Javier Alvare2
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COURT OF APPEALS
BIGHTH DISTRICT OF TEXAS
'EL PASO, TEXAS-
JOHNF.COOK, ' § SRR
AR L .. S s No. 08-11-00367-CV
. ' " . Appellant, . §. SR
e F ' Appeal from the
7 § o LBl AR
. County Court at Law Nurnber Three -

TOMBROWNM]NISTR[ES WORD OF- * § e gV B L
* LIFE CHURCH OF EL PASO, TOM of El Paso County, Texas - -
~ BROWN, EL PASOANS FOR . 5. T
' TRADITIONAL FAMILY VALUES, g " (TC#2011-DCV-02792)

'SALVADOR GOMEZ, BEN MENDOZA,  ° .

ELIZABETH BRANHAM, AND -

RICHARDA MOMSEN, SQLELY IN.

HER OFFICIAL CAPACITY AS EL
~ PASO-CITY CLERK,

. Appellees.

. ‘O PINION .
Tlus is an accelerated interlocutory appeal of the tnal court’s order denying injunctive
: rehef SOught by Appellant, John F, Cook, who is the duly-elected Mayor of the City of El Paso.’
| In his mdmdual capamty, Cook ﬁled suit for injunctive and other relief against Appellees Tom
Brown Mlmstms (TBM), 'Wo_rd of Life Clmrch (WOL Church), Tom Brown (Brown), El Pasoans

41001/028

for Traditional Family Values (EPTFV), Salvador Gomez (Gomez), Ben Mendoza (Mendoza),

! Cook seeks relief in his individual capacity only and not in his official ‘capacity as Mayor of El Paso.
. : 1 . .
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| Elizabeth Branharn, (Branham), (collecnvely, “Appellees”) and Richarda Momsen in her official
o capaclty as El Paso Cxty Clerk (the City: Clerk) Cuok soughtto en_}om the use of'recall petitions .
to call an electlon to recall Cook as Mayor of El Paso and Clty Representatlves Susie Byrd and
Steve Ortega ﬁ'om theu' respecuve ofﬁces because the petmons were knowingly and 1mproperly
financed, gathered clrculated and subxmtted in. welajl_oq of the Texas Election Code (Elechon
. Code) SeeTEx ELEC. CODBANN § 253 094(b) (as amended.hme 17, 2011) {West Supp. 2011),
.§§ 2_5,3,.,003., 253.005, 253.031, 253.09_?, 253 131, 373.08,1 (West 2010). In four issues, Cook now
. appeals the u'ia,l-ce_u'r_t’s denial of his requiest for injunctive .;giieﬁ.
| _ BACKGROUND, -
_ Brown ie the Pnesident, Chazrman of the B'eard of Directors, and Pastor of a non-profit ’
; cox;poratwn, WOL Church 3 Brown a]so served as the chalrman of EPTFV a. speclﬁc-purpose _
pohtlcal comxmttee under the Eleetlon Code As a. speclﬁc-purpose cOmmlttee EPTFV was
* created for the speclﬁc purpose of supportmg a measure descnbed as “tradxtxonal family values
‘ be decided by electzon on November 2, 2010. Brown and EPTFV orgamzed and led an éffort to
secure passage of Ordinance Number Ol 7456 the “’I‘radxtlonal Family Values Ordinance,” which
| prowded in part, “[T]he City of El Paso endorses tradltxonal famﬂy values by making health
B beneﬁts avallable only to city employees and their legal spouse and dependent chlldren -
Ordinance Number 017456 was approved at the November 2, 2010 election.
On January 13, 2011, EPTFV fileda campaign finance report, including purpose and totals
covering the petiod of Octobet 22, 2010 through December 31, 2010. As had previously heen

described in such reports filed on September 29, 2010, and October 25, 2010, EPTFV’s stated

2 In a civil case, we accept as true the facts stated in a brief unless another party oonuadncts them. TEX.R. APP.
38.1(g).
2
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| .I;m’POSC. in its ﬁhngwas to support a measure descnbedas “tradmonal family vélues;’ with-an -
election daté of November 2, 2010. V |
. Thereaﬂer, on June 14 2011 the El Paso Cxty Councll amended Ordmance Number
. 017456 effectnvely restonng beneﬁts to. those persons who would have lost their benefits if the
B ordmance had not been amended. Cook; as Mayor, cast thie tie-breaking Vote. '
Brown thereaﬂ:er mformed Crty Counctl that WOL Church, a cotporahon, could lawfully .
'.’ 'cifculate 4recall petmons and would do so: WQL -'Chu;ch"s social net_workmg page on Facebook
identifies its website as ‘m;tsin.er_gf’ which is also the website for TBM.* In a June 2011
 statement on M.tbm.com; Brown stated that he and’EPTl:‘TV-, the speciﬁc—puri)ose committee,
had decided to join'in the -reeal.l',eﬁ'otts and 'speciﬁ'cﬁllystat.edf‘ ' ' |
| We need you to help'as w‘eﬁ Will .yot'l'be. willirig to-sign the petition: and'go the
extra mile and circulate it? If so, please chck here to volunteer and make your '
; comxmtxnent . _ . ‘ :
- On July 14, 2011, EPTFV ﬁled Texas Ethics C.o.r'jimiis_sion Form SPAC wherein ‘the
committee changed its address and listed its campeigh tfeasu.rer as “Roneld F. Weoste:j or Gilbert
T Gallegos.” e Tonn included an address for Ronald Webster but was signed by Gilbert T.
- Gallegos. The report did no! identify.a pumose such as suppoi'ting, "o'pposin.g,' or -assisting a
caodidate, officeholder, or measure, or an election date, and did not iﬁclude re.ports regarding
contributions or expenditires. . |
-On July 18, 2011, Salvador Gomiez, Ben Mendoza, dnd Elizabeth Branham filed notices of
intent to file recall :peﬁtioxi-s ageinst Mayos Cook, and City Representatives Susie Byrd and Steve

Onega, respectively. On or about July 18, 2011, Brown issued a'so_cial media statement .

3"On June 30, 2011, the website included a disclaimer, which stated: “This internet site is owned by Tom Brown and
not the church. Tom Brown in his official capacity as pastor of Word of Life Church neither encourages or
dnscourages the recall of the Mayor and Representatives.” - :

3
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Id

encongeging- the public to"‘{c]’zﬂ'l; the churcn to sign’.t‘-he:-pedtion,"-_ onWn did not resign from his-
 position as Chairman of EPTFV until August 23, 2011. Geo
o ' 7 Temparwy Restraming Order . | '. A
“ 5 On September 12,2011, Cook filed suit seeking a temporazy mtrammg order, mJunctlve "
A rehef declaratory Judgment, and other rehef ‘Stating that eﬁ'orts to mmate a recall electxon are |
not exempt from Texas campalgn finance laws, mc]udmg these that govem the partlclpatlon of.
'.for-proﬁt and nOt—for-proﬁt gorporations in- such actmty, COOk asserted that that TBM, EPTFV,
::and the mdmdual Appellees were “hable for thelr actions as agents, ofﬁcers or directors of -
i _corporanons that violated: theElectxon Code in the clrculatlon and subnnsswn of vecall petitions in- |
tlns ‘matter.” 'I‘Bx. ELEC. CopEe ANN. §§ 253.091 (West 2010), 253 094 {West Supp. 2011),.
Noting the, ten-day. tlmeframe within whxch the City Clerk i 1s requlred to ‘examine and certify the -
recall petmons, Cook 'amely sought rehef as provided under Sectton 273 081 of the Election Code |
and. othet relcvant prov1s10ns prior to the submission of the petmons for certlﬁcatxon TeX. R.
_Clv P 680; TBX ELF.C CODEANN §273. 081 (West 2010), TBx CIV PRAC &RBM CODE ANN. §'
. 65 001 (West 2008). The trial court issued a temporary restrammg order -enjoining any further |
cn'culatlon of petitions and scheduled a temporary—mjunctlon hearing for September 26, 2011.
o On September 13, 2011, the followmg day., Tom Brown, who was.not a.,named defendant- '
in Cook’s mot_ion' for-atemporary restrammg order and application for temporoty injunction, filed
a tnotion along with “all of the other named defendants,” seeking. to dtéeoIVe the temporary -
‘restraining order. . On September 14, 2011, in response to ,the‘moti'on to dissolve, the trial court ‘
convesied the parties, heard arguments from counsel but did not receive any evtdence in support of -

thé motion to dissolve the temporary restraining order, entered an order dissolving a portion of the
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'temporary restraining order prohibiting fhe circulation of petitionis and then granted affirmative

: rehef rather than maintaining the status quo

Durmg that proceeding, Cook:. 0} challenged Brown’s standmg to seek dlssolutxon of the
restraining order as he was not a named de;fendan’t and no other defendants had filed answers; (2)

stated thiat the proceedings were not comesﬁng an election; noted that he had requested mediation

- or the appointment of a master of’Chancery to review evidence regarding the procurément of the

petitions; (3) noted that the Texas Legislature has singled-out recall elections for special treatment

by enaéting Section -253. 694{b)’s borporate;cont?ibuﬁon prohibiﬁon'-an&l Section 273.081’s

'.demgnatad relief permitting courts to enjoin illégal acts under the Electlou Code @ ‘contended
that a]lowmg petmons that werecxrculated and submrtted in vwlatlon of Blectlon Code reslnctlons'

" on.corporate mvo}v_ement in the- process-to call an ‘election to recallan officeholder would

expressly disregard the Legislature’s intent in enacting Seéﬁon i2~53.094(“b) of the Election Code;

and (5) argued that the trial court could not craft an _exception to' the Législéuxe-’s creation of a

statutory exceptlon permmmg m_)unctlve rellef for Electlon Code vxolatxons ‘The trial court noted

that Cook may be “absolutely nght” that fraud and 111egahty may have taken place and asked if the

trial court had the power to stop an electlon to thwart the rule of the pubhc

- Cook argued that it was proper for the trial court, unider these statutory.provisions, to enjoin

the illegal acts prohibited by Section 253.094(b) because he was not seeking to enjoin an election

or to contest election results and the trial court had no discretion but to review the issues under the
statutes as written.
The trial court announced:

I don’t want to deny the Mayor that right. But at the same time I don’t want to
deny the people of El Paso'the right to recall their elected official. . . . If it is illegal,

5



02/17/2012 FRI 13:16 FAX

2 ¥

if you find ﬂlega,hty, fraud, megulanty, cannot a District Judge Under 233 declare -
"this a void election ab initio, to simply say this is a void election, folks, from the .
very beginning . ... [a]nd that’s it. And then you go—and then you [go] througha . -
»,process of havmg another electlon - at the cost of you, the citizens of El Paso - -

“Cook reiterated that allowmg an lllegal election to proceed and then dectarmg rt mvahd ab initio
coul&-be repeawd-ad:mﬁmfum w1thout= gmng meanmgto the Legtslature s instruction: . The court: -

. rephed, “I-want to glve meanmg fo that Secnon [253 094(b)] . but more important isthe w1ll of -

. the people . _ T
- The trial coﬁrt'glso nowd:ﬂiﬁi;i_ts‘-ﬁ_fﬁcé had reéeiv.ed’ calls from ,éigmjibri&s to the petition
: asking if 'thek.i‘t‘si,gnafureé were vélid-.p;: invalid and Cook’ég counsel noted:thét “[wle have received
-~ calls. . . about a lot of ether issues onrregulanuw «.. notin-evidence . . {or] . . . before'the Court- . -
 today.” The sl court again stated that it did -?fthaﬁt to thwart the. will of the people,” would
allow recall petl’aons to be: pnesented to the City Clerk, and would: |
- [F]orce [Cook] at [the] end-of this process . . ..to file [a] 233 petition and: say, Judge .
we’ve got a void-election ab initio. - It's void at the inception. Penod
: And then you go to, you know, Court, District Judge, to — if that District .
‘ Judge says yes we’ve got a - a void election, then you start the process and it’s
* going to cost the City of El Paso a lot of money:
But that’s what the, people want. . .. That’s - that’s democracy [T]he

Court doesn’t want to get in the way of an electlon )

Thereaﬁer, on September 15; 2011 the tnal court dxssolved several of the: provisions
within the temporary r&ctraming- order, mcludmg restnctxons related to the circulation of recall
petitions by TBM, WOL Church, EPTFV, Gomez, Mendoza, and Branham and the submission of
the petitions to the City Clerk until further order of the Court. The dissolution order further

granted affirmative relief by ordering the City Clerk t6 accept all original recall petitions.

J006/028 )
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Writ of Mandamiis and Certification of Patitions.

That same day, Cook filed in this Court a petition for writ of mandamus and a motion for -

emergency temjjofary relief. On September 22, 2011, orie week later, the City-Clerk certified that

the requisite nuniber of qualified eleciors had sig'ned petitions in support of the recall This Court

' d:smxssed Cook’s mandamus petmon on October 3, 2011, because the: temperary restraining order
. had expxred by its own terms and all issues related thereto had become moot: - Jin re John F. Cook,

No. 08~11-00274-CV 2011 WL 4543490 {Tex.App. — E] Paso Ottober 3, 2011, ong proceedmg)

;Te)nporwybyuncnon Hearing = -~ '. ‘ -

A temerary—Mjﬁncﬁoh---ﬁeariﬁg' was conducted over five days during October and

November2011, In the early paitof the hearing, the District Attorney was called as a witness and

testified that his ofﬁee'-wa's looking into possible eriminal violations of the Election-Code. .As a

: result, multiple thnesses mvoked the Fifth Amendment dunng then' testxmony

EPTFV Treasurer, Ronald Webster testlﬁed that EPTFV was formed in 2010, and he-

began servmg as the treasurer of. EPTFV in July 2011, and had been mvolved with EPTFV since
‘ '2009 before its actual inception, - Mr. Webster acknow!edged that EPTF V had filed with the Clty
Clerk on July 14, 2011, a specnﬁc—purpose committee ﬁnance report form, which included
information regardmg EPTFV’s change of campaign treasurer and-address but did not 1dent1fy the
commlttee S purpose such as supportmg, opposing, or assmtmg a candldate, ofﬁceholder, or
. measure, an election date, or reports regardmg contnbutlons, expenditures, or loans. Mr. Webster
testified that the form did not create a new. political co_mmittee a:id, as custodian of records, he
identified prior EPTFV speciﬁe-‘purpose committee filings, which stated that the comxﬁi_ttee’s

purpose was to support a traditional-family-values measure to be 'deeigi'ed by election on

hﬂo_ov_/_ozs
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' November 2, 2010. Mr. Webster aolmowledged that the Texas Ethics Comm:ssron provrdes '

_ ‘online materials and guidelines regardmg the mfonnatlon and fonns 10 be ﬁled and stated that he
had beth viewed the matenals and had: made an effort to study them. EP’I‘FV had filed no forms
since July 2011, and had ﬁled no- fon_ns in relat;on to the recall\eﬂ'orts.. Mr. Webster cou_ﬁnr;ed :
that EPTFV was involved -with the eﬂ‘ort—tb -rec‘all'Cook, Byrd, ind Ortegs, and that EPTFVhad -
Spent more than $3 000 in support thereof Mr Webster stated that he was aware that to support. - ' |
or oppose a speclﬁc measure and. to spend more t.han $500 a treasurer must be desrgnated along'

- with a speclﬁc-purpose commmee He acknowledged that no appomunent or demgnatton ofa
treasurer for any speclﬁc-purpose commrttee other than EPTFV for the previous November 2,
2010, tradmonal-famrly-valuee ordmance electton had occurred - Webster did not bring records.

'_ of contributlons and expendmmes because of: lus eoncem that he would mcmmnate hunself :
There isno ewdence in the Tecord demonstratmg tbat EPTFV had ﬁled any forms with the Texas
Electxon Commlssron to “repurpose the comtmttee or that a new specific-purpose commxttee was
‘formed for the purpose of supportmg a m,easur’e’ to recall officeholders Cook, Byrd, or.()rt_ega~ ;

Both in amended pleadings filed November 23, 2011, as well as during the

'.temporary-injunetion hearihgs, Cook contended that in addition to the-campaig‘n finance violations

" relating to the corporation’s contributions in-connection with the cirolllaﬁon and submission of

| petitions to call a recall election, Apbellees had expended approximately $4,000 without creating a

% Each political committee must appoint a campaign treasurer and a political committee may not knowingly accept
political contributions totaling more than $500 or make or authorize polmcal expenditures totaling more than $500 at
atime when a campaign treasurer appointment for the committee is not in effect. “TEX. ELEC. CODE ANN. §§ 252.001,
253.031(b) (West 2010). A violation of these provisions constitutes an offense. Jd A person who knowingly

makes a political contribution in violation of the Election Code or who knowingly accepts a political contribution the
person knows to have been made in violation of Chapter 253 of the Code commits an offense. TEX. ELEC.CODE .. -
ANN. §§ 252.001, 253.003 (West 2010). A person who ’knowingly makes or authorizes a political expenditure wholly .
or partly from a political contribution the person knows to have been made in violation of Chapter 253, other than
Section 253.101, commits an oﬂ'ense TEx ELEC, CODE ANN, § 253.005(West 2010). )

.8
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new - speclfic-purpose committee’ or desxgnatmg a commrttee treasurer, in vwlatlon of Sect:ons

253.003, 253.005 ‘and 253 031 of the Electlon Code Tex ELEC. CODE ANN. §§

| 251 001(2),(3),(5), 253.003, 253 005, 253 031 253 091, 253 095 (West 2010), 253.094(b) (West
“Supp. 2011); i |

Cn November 28, 201 1; wnhout hearmg addmOnal argument, the tnal court demed Cook’s
lrequest for m]unchve relief. We Judlclally nottce ‘that on January 30 2012, the El Paso City
'Councﬂ called the recall electlon and scheduled *lt for Apnl 14, 2012 A person may appeal from -
Can mterlocutory order of a dlstnct court that grants or reﬁ:ses a temporary mJuncnon Tex. Civ.

" PRAC.& REM: CODB ANN §51 014(aX4) (West 2008)

DISCUSSION

Temporwy Iryuncnon

"The Electlon Code entxtles a person:who is. bemg harmed or is in danger of bemg harmed -

by a violation or threatened molauon of its provnslons to obtain the remedy of injunctive relief to

prevent the vwlatlon from- contmumg or occumng TEX. ELEC. CODE ANN § 273. 081 (West

kN 2010). When, as here, an. apphcant rehes upon 2 statutory source for mjuncuve relxef the

statute’s . express language supersedes the common law injunctive relief elements such as

"8 In his thlrd amended petrtton, Cook cites to a non-exxsﬁent statute, Sectxon 253 051 but from our review ofthe record

it is apparent from the content of Cook’s pleadings, his arguments before the trial court, as well 'as in his briefs and oral
argument before this Court, that Cook intended to cite and ‘rely upon Section- 253.031 6f the Election Code, which -
restricts campaign contributions and expenditures at a time when a campaign treasurer appointment for a political

* .committee is not in effect. TEX. ELEC.CODE ANN. § 253.031 (West 2010). Appellees have contended in this appeal _
that Cook’s allegations that Sections 252,001, 253.003, 253.005, and 253.03 1(b) never appeared in Cook’s pleadings,

were never presented to the trial court, and: formed no part of the proceedings below. While it is true that Cook’s live

I pleading below does not specifically'cite to Section 252.001 of the Election Code, which requires the appointment of a

campaign treasurer, Cook alleges that the proponent defendants spent money without creating a new political
committee or designating a treasurer therefor. Cook cites the other provisions. No named defendant filed special
exceptions to Cook’s’ pleadmgs nor.otherwise complained to the trial court about this issue béfore the trial court ruled.
We libera]ly construe in favor of the pleader those pleadings not challgnged by special exceptions. . Horizon/CMS
Healthcare Corp. v. Auld, 34 S:W.3d 887, 897 (Tex, 2000). We look to the pleader’s initent and supply every fact -
“that can reasonably be inferred from what is specifically stated.” Roarkv. Allen, 633 S.W.2d 804, 809 (Tex. 1982).

9
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_ 1mmment 'ha_tmof irreparable injury and lack of an adequate remedy at laws Butnaru V. Ford
"Motor Co., 84 :StW.3d 198, Zt 0 (Tex. 200.2)|'(recognizipg.thatfrequirement& for establishing right
‘to common-taw injtrnoﬁve relief differ from those where injuictive reliefis authorized by statute);

- Marauder Corp V. Beall, 301 S. W.3d 817 820 (Tex.App ~<Dallas 2009, no pet.); Avila v. State,
252-8; W3d 632,648 (Tex.App -Tyler 2008 no pet.) David Jason West and Pydza, Inc. v.
State, 212 5. W, 3d 513 519 (Tex App. —Austm 2006, 10 pet).

|  Standard of Review - i
. 'I;he purpose of a temporarg';injnnction- “is to preserve the status quo of the li&éation's
. -,'subject matter pending a tral on the merits.” - ‘Butnam" 84 S.W:3d at 204; Pharaok Oil & Gas,

- Inc,v. Ranchero E.speranza, Ltd 343 S.W. 3d 875, 880 (Tex.App -El’ Paso 2011, no pet.). The
status quo is the “last, actual, peaceable, non-eontested status -that preceded the pendmg
controversy See State v. Sw. Bell Tel. Co 5268 w.2d 526 528 (T ex. 1975). The coritinuation |

_ ‘of ﬂlegal conduct, however, cannot be Justrﬁed as prescrvatron of the status quo. In re Newton,
' 146 S.W.3d 648, 651 (Tex. 2004) Houston Compressed Steel Corp v. State, 456 S.W .2d 768 773
(T ex.Clv.App.—Houston [lst Dist.] 1970 no writ) (“In an 1njunctlon case .wherem the very acts
sought to be enJomed are.acts which prima facxe constltute the violation of expressed law, the
status quo to be preserved could never be a condttion of ‘affairs where the respondent would be

. permxtted to contmue the acts constltutmg that wolatlon ”)

A decision to grant or deny a temporary injunction rests within the trial court’s sound

discretion. Butnaru—, 84 S.W.3d at 204; Pharaoh Oil & Gas, Inc.,'.343 S.w.ad at 880. In -

¢ Under common law, & temporary injunction does not issue asa matter of right but is an extraordinary rémedy.
Butnaru, 84 S.W.3d at204. An applicant seeking a temporary injunction under common law must plead and prove
- thres specific elements: (1) a cause of action against the defendant; (2) a probable right to the relief sought; and (3) a
- probable, imiminent, and irreparable injury in the interim. Jd. Ifthe m;ured party cannot be adequately compensated = -
in damages or if the damages cannot be measured by any certain pecuniary standard, an injury is irreparable. /d.
10
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rev:eng tﬁe trial ‘cour't,’s‘erder g‘ranting.er .denying" injuﬁet‘ive' relief, we de'no;t rev-iew' the merits
of the underlying case. Davis v, Huey, 571 $.W.2d 859, 862 (Tex. ;9is)§ We reverse the trial
| court’s’ order granting. or de,nying' injunctive re1ief 'eniy 1f an abuse: of- discretien is .showh. .
. Butnaru, 84 S.W.3d at 204, |
We do not substltute our Judgment for that of ﬂie trial court unless the trial court’s actlon '
: was S0 arbm'ary that it exceeded the bounds of reasonable dlscretlon Butnaru, 84 S.W. 3d at’204;
. Johnson v. Fourth Ct oprpeaIs 700 S W. 2d 916, 918 (Tex 1985), Daws, 571 8.W.2d at 861-62;
' Pharaoh Ozl & Gas, Inc 343 S W 3d at 881 We view: the ewdence in the hght most favorable to
| -the trial court’s order, mdulgmg every reasonable mference in 1ts favor, and determme whether the |
" _order is so arbltrary as to exceed the bomds of reasonable dlscretlon. Pharaoh Oil & Gas, Inc.,
R '343 S W 3d at 881 An abuse of dlsctetlon does not emst if the tnal eourt bases its deciswns .on
conﬂlctmg ewdence. Bazley v Rodrtguez, 35 1 S W 3d 424, 426 (Tex.App ~El. Paso 2011 no
,pet) cmng Davis, 571 S.W. 2d at 862
However our review is much. less deferentxa] regarding" the resolut:on of legal issues.
Wdiker v. Packer, 827 S. Ww.2d 833, 840 (Tex. 1992); In re Phelps Dodge Magnet Wzre Co., 225
- S .W.3d 599, 603 (T ex.App —El Paso. 2005 orig. proceedmg), In re Dillard Departmenr Stores, |
Inc 153 S.W.3d 145, 149 (Tex.App.—El Paso 2004, ong proceedmg) (mandamus cases.
. .-addressmg trial court’s alleged abuse of discretion with respect to reseluuon of legal issues). A
trial court has no discetion in determining what the law is or in applying the law to the facts.
Walker, 827 S.W.2d at 840. 'Where the facts definitively indicate that a party is in violation of the
law, a trial court no longer possess_es discretion 'but‘ must enjoin:the violation. San Miguel v City

- of Windcrest, 40 S;W.3d 104, 107 (Teic.App.--Sén Antonio 2000, no pet.); Priest v. Texas Animal

1
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" Health Com'n, 780 S.W:2d 874, 876 (Tex.App.—Delies 1989, no wit); City of Houston v
Memorial Bend tril. Co, /331 S.W.2d 418, 422 (Tex.Civ:App. -‘aHoﬁston' 1960; wit ref’d nr.c.).
Consequently, a conrt abuses its- dlscrenon if there-is a clear fallure to analyze or apply the law
» correctly Walker, 827 S. W.2d at 840; Inre Dzllard 153 S W 3d at 148, '
ISSUES |
| ISSUESONEANDTWO Gt e R, an b, e
- In Issues One and ’I‘wo respectxvely, Cook asks o
.+€1) Does a Texas trial eourt have the discretion to refuse to enforce the Texas -
Election Code and enjoin corporate entities and labor orgamzatlons from illegally
providing respurces and organizing recall election campaigns, desplte the .
prohlbmons of .. Sectlon 253 094 of the Texas Election Code; and - '
(2) Does a Texas trial com't have the dtscreuon to refuse to enforce Texas electlon ,
‘laws prohlbltmg persons from making political éxpenditures in excess of $500
without forming a political committee, appointing a campaign treasurer, and ﬁlmg
the appeintmert with the appropriate authority, as required by Sections 252.001,
253.002, and 253.031 of the Texas Election Code, .and refuse to en_)om such
violations? ‘
" Advisory opinions decide abs(i'act questions of law without binding.the-parﬁes-. Brown v. T odd,
53 5.W.3d 297, 302 (Tex. 2001, Under the separation-of-powers doctrine;, courts are prohibited
from issuing advisory opinions, which are a function of the executive branch of government.
Texas Ass’n of Bus. v. Texas Air Control Bd., 852 S.W.2d 440, 444 (Tex. 1993).
Issues One and Two ask that we ule on abstract questions ef law without application to the -
facts of this case, which-would bind the part:es Becaiise we are unable to render advisory
opinions on abstract questioqs of law without binding the parties, Issues One and Two. are

overruled. Southwestern Elec. Power Co. v. Grant, 73 S.W.3d 211, 223 (T ex. 2002); Brown, 53

- 8.W.3d at 302. "However, we are not_barred from recognizing and applying relevant law;

12
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mcludmg the qnestlons of law rmsed wrthm Issues One and Two, to resolve the remammg issues

proper}y before us.
ISSUE THREE .

-.In Issue Three, Cook asks us to determine whether.the trial cour_t abusedjts discretion by

reﬁJSihg to grant his appliceﬁon for a: temporary injunotion. If the, evidence Zshows .that an -
'Electxon Code vlolauon has.occutred or is occumng and that Cook is bemg harmed or. isin danger

'7 of bemg harmed by the vxolatlon or threat of violation of the Elecnon Code prowmons, Cook is

@013/028

entitled to appropnate mJunctlve rehef to prevent the wolatlon from conunmng or occurring. .

TEX. ELBC CoDe ANN § 273 081 (West 2010). No evidence of xmmment harm xrreparable :

; mjunctlverehef. -Tex.ELEC. CODB ANN: §-273.081 (West2010); Maraude)_' Corp., 301 S_.W.‘Bd at

820 Awla, 252 S W 3d at 648; West and Pydia, Inc., 212 S.W.3d at. 519
Taxas Election Code § 253 094(b)
"Cook pleaded and argued two bases for m_]unctxve relief under Section 273.081. Cook

first 'al.leged violations ‘of Election Code Section’ 253.094(b) TBX ELBC CobE ANN §

* 253.094(b) (Contributions Prohibited) (West Supp. 2011).

A corporation is restricted from making a'eampaign contribution from its own property in
connection with a measure-only electiora unless the contribution is made to a measure-only
committee. - TEX. ELEC. CODE ANN. § 253.096 (West 2010). . However, the Election Code also

specifies that a corporatiorl:is prohibited from making political contributions in connection with a

‘recall election, including the circulation and submission of peﬁtionS'-to'cali an election. TEX.

ELEC. CODE ANN. § 253.094(b) (West Supp. 2011).

13
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A political éonﬁ'ibliﬁop' includes -a calnpalgn .bontributibvx-i, which is deﬁnéci as' a-
coutribution o candifats oe political committes that is offefed o given with the intent that i be
.. used in connectioﬁ with a c'ampaign for é;lecﬁvé office or.on a meésure Téx. ELEC. COD'B‘ANN § .
251 001(3) (5) (West 2010). A "contﬁbutxon” is deﬁned to mclude a dmect or mdn'ect transfer of
.money, goods; serv:ces, or any. otherﬂnng ofvalue Tex. BLEC. CobE ANN § 251 001(2) (West

1201 0) ‘Whether a contnbutlon is: made before, dunng, .or-after an electlon -does not affect 1ts
status as a campaign- contn‘butlon. TEX. ELEC CODE ANN § 251.001(3) (West 2010) Tnits -
.Campazgn Finance Guzde for Polmcal Cammittees, the. Texas Ethics Commission states that “A
contributlon of goods or services is ‘an m-kmd’ contnbutlon and hsts as examples "of such
“contributions donations ‘of money-to ~a~pohttcal-’eomm1ttee, and the donation of materials and labor
“for pnntmg campalgn sxgns A promlse to glve a political committee money after an eleotxon to .-
' pay debts mcu:red in connectxon wﬁh anelectionisa contnbutxon in the form ofa pledge
| -A pohtxcal committee 1sdeﬁned as q. group of persons that ha§ as a principal purpose
accepting pbliﬁcél, coniribifﬁon's or makmg éoﬁﬁcal exPenditllreg and each ﬁolitical committee is
required to appoint a campaigi treasmer “TEX. Etic. CODE . §§ 251.001(12), 252.001 (West
2010). A spgc_iﬁc—pu'rpoée. cpn;tzjﬁj:tbe- is a political committee that does not have among its
principal purposes those of a gepefalmepose commlttee but does have among its principal
_purposes: (A) sub;}orting or oppdsiﬁg‘qhe-or mo;e candidates, all of whom are identified and are
seeking offices that are lmown, oi' mEasdres; all of which are identified; '(B) assisﬁng one or more
- gfﬁceholders, all of _fwh'o'm are identiﬁed; or (C) supporting or opposing only one candidate who is
unidentiﬁed or who is seeking an office that is uniknown. | Tex. ELEC. CODE ANN. § 251.001(13)

\

7 Texas Ethics Commxsslon, Campaxgn Fmam:e Guide for Political Commmees, at 12 (Feb. 16, 2012) available at
//www ethics id C_guide.pdf.
o 14
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(West 2010). The Electlon Code deﬁnes a “measure” asa questlon or proposal subrmtted inan’
elecnon for an expressmn of the voters’ w111 and mcrudes the eu'culanon and submiission of a .
e petltlon to determme whether a question or proposa.l ls required to be submitted in an election for

* an expression of the voters wx]l TEX: ELEC' COBEANN § 251 001(1 9) (West 2010)
_ - Te reeall-any-eleeﬁed eﬂicer ofﬂa_eclty-of ElPaso, a notice of intent to cueulate a-recall Sy

: lee'tiﬁen'must"be.ﬁled with the Clty :cl,efk.-éﬁaagimmated peﬁﬁons must be submitted to the. City

. Clerk within sixty days of s"ucﬁ nofice. ElPaso ‘Tex., Ordinance 8066 (Juné 5 .1984) Afer -
.examination by the City Clerk, 1f the pehhon 1s found to be sufficient, the City Clerkis required to -

‘ ‘submit the. petmon to the Cxty Counctl and af the oﬂieer ‘does not res:gn, the City Counell is ‘
reqmred to order that a recall election be heldat the next elecuon date permitted by law. El Paso,

' , Tex Ordinance 8066 (June 5, 1984), . 'Iherefore, an electlon to recall an elected officer of the
Clty .of El Paso, mclu‘dm_g“‘the 'clrculano'n- -aud ‘submission of a recall petition, consfitutes a-
“measure” under the Election Code. m'ﬁﬂe 061513 ANN. § 251 001(19) {West 2010).

- Cook presented- ev1dence that WOL Church isa corporatlon and that the corporation’s
- . website address i is ‘www fom. org.” Cook showed both that Brown is the Presxdent and Chauman i
'of the Board for the WOL Church, a corporatlon, and that Brown utilized the corporate website to’
ask for volunteers to cweulate recall petmons in June 201 1. OnlJuly1,2011, the website ptov1ded 4
an electromc entry form whereby anyone who desu'ed to circulate a recall petition could reglster
~ through the website to'do so but-now included: tyvo dlsclalmers stating that the website was owned
'b); Brown and not WéL Churchand a statement that the electronic form was not a petition. On
E - July 21,2011, the website edded a list of ‘-‘[i]ecations of recall peﬁtioes,” which included WOL

. Church and other corporations, a business, and an individual as well as the respective corporate

15



02/17/2012 FRI 13:23 FAX lJole/028

'“ad'd‘reSses :and'phone nmhbei's' Evidenc'e was presented . that on August 8 2611 the‘\uebsite 5"
‘ posted a lmkfor the “[r]ecall of the Mayor and City RepresentatWes,” and. that the dlsclalmer that -
E Athe webstte was: owned by Tom Brown was removed .
c Brown mvoked his Fxﬁh Amendment nght to remain silent when he was asked, among ,
B otherquestlons, ife (l)the website was xdenttﬁed bythe name ofWOL Churoh;{2) WOL Church
i ‘ -3 .was respons1blo for the websue and had worked thh TBM to publtsh the mformatton posted. on‘
..j Jly, 21, 201 1; 3)'WOL, Church and TBM are.one and the same; @ through its website and use of
its premxses, WOL Church clmulated petitions to recall Cook, Byrd, and.Ortega; (5) WOL Church _
: advemsed tbrough the website that the pubhc oould goto WOL Church to sign and circulate recall
.petmons, {6) WOL Church provxded 1ts facilities for the mgmng and clrculatlon of the recall -
: 'petmons (7) WOL' Chunch parttcnpated in ¢ aymg for” the recall pettttons, (8) in addition to
| 'hlmself other ofﬁcers or directors of WOL Church were circulators of recall petmons and (9)
: WOL Church charges for thc use of its facilities. In.civil proceedmgs, a trial court may draw an
' adverse inference agamst a party who mvokes the right 0. remain silent under the Fifth
Amendmont. TEX R. EVID. 513(c); Bc_zxter V. qumtgwno_-, 425 U.S. 308, 318, 96 S.Ct. 155 1,
-1558, 47 L.Ed2d .810_ (1976);. Wil-Roye Inv. Co. II v Washington Mut. Bank, FA, 142 S,W.3d
. 393,405 (T ei(.App.-El Paso."200.4, no pet.); Tex Cap. Securities, Inc. v. Sandefer, 58 S.W.3d 760,
779 (Tex. App.~-Houston [1st Dist.] 2001, pet. denied). N
The Election Code does not define goods, services, or “thmg of value.” It is clear that .
WOL Church, as corporatiou, through the use of its website, promoted the circulation. of recall
petitions, createvd' a portal whereby volunteers could register through WOL Church to circulate

petitions, provided the facility and personnel to assist in the signing and circulation of the recall

16-
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’

. peuuons, and notxﬁed the public that recall petmons were ava:table for srgmng at WOL Church. -
The ev:dence establishes that WOL Churoh made campaigh contributlons from its own property in

~. connectlon with a measure-only recall elecuon wnhout properly makmg the conmbutxons toa
measure-only committoe, TEX. Ewc CODEANN, §253 1096 (West zew), and that WOL Church a

! .corporatlon, made -a political contnbutlon in connection with -a recall election, including the

. clrculat;on.and' submission of petitions to.call an electwn, and failed to miake such contribution to a-
ﬁoﬁﬁcal.zooxigmiﬁee-m violation of Sections 253.696_and =253.094(b) of the Election Code. TeX. .
..ELEC.'CO.D'E ANN f§§253.096 (West 2010), 25_3.0_94([:) (West Supp. 2011).
eha “ Citsens United .~ -

Appiicts” tgye, ";Euen assummg [Cook]. is ‘factually comect, the circulation and
submisé_ioh of recall petitions by [corporations} represenfs* core Fu'st Amendment activity” and
falls w1thm the protection of the Supreme Court’s ruling m Citizens Uniz_‘ed.  Citizens Unitod v.
Fe’d.‘. Election Comr;t ny, —- U.S, ey =y 130 S;C£ 876 913, 917, 175 L.Ed.Zd 753 (2010). |

In Citizens United v. Fed. Electzon Comm'n, the Umted States Supreme Court held that a
federal statutory reslncuon on “corporate independent expendltures” was unconstltutxonal, 1d.
The Supreme Court also recogmzed that “Disclaimer and disclosure. reqmrements may burden the
ability to speak, but thcy impose no ceiling on campalgn-related actlvmes, .. .and ‘do not
‘prevent anyone ﬁ'om speakmg[ ]’” Id at 914, citing Buckley v. Valeo, 424 U.S. 1, 64 96 S.Ct.’
612,46 L Ed.2d 659 (1976) and McConnell v. Fed. Election Commn, 540. U S 93 201, 203-209,

12481619, 157 LE2d 391 (2003). N
| - After Citizens United was decided, the Texas Legislature amendod Section 253.094(b) to -

- omit restrictions upon corporations making “direct campaign expenditures™ under the Texas

17
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Blection Code.** | TEx. ELEC. CODE ANN. § 253.094(b) (West Supp, 2011) as amended by Acts

2011, 82nd Leg., R.S.; ch: 1009, §§1; 2, 2011 Tex. Sess: Law Serv. (H.B. 2359) (West 2011).
In Ex parte Ellis, a jiost-Cifz’zens United case, ihe Texas Court of Criminal Appeals
determined that . Citizens Uniited had no effect upon. the jurisprudence relating to corporate

contributions.’. - In re:Eilis, 5:309:~S.W.3d 71,91 (Tex.Crim:App. 2b,1 0). In considerhg-vagueness;

and overbréadth—éhﬁilenges_to the constitutionality of Section.253.094 of the Election Code, which -

we do not recite ot vqgldi'e,ssfhére, the Coirt noted that unless '_authoﬁiéd by the Election Code,-

corporste political contributions are prohibited but recognized that the Election Code permits a

corporation to “make campaign contribuﬁéns from its own property in connection with an election

' on ameasure only to a polmcal committee for suppomng or opposing measures exclusxvely ” In

re Ellts, 309-S W.3d.at. 87 Rejectmg the constitutional challenges to the Election Code’s.

corporate-conmbutlon resMcﬁons in Seetion 253 094 the Ellis Court held thata corporatlon may
enJoy several altemate avenues for pohhcal expression with respect to measures: A |

First and most obviously,: a.co'rporation may contribute to a political committes
devoted exclusively to measures. Second, a corporation may create its own "

agreement made or other obligation incurred, whether legally enforceable or not, to make a payment. TEX, ELEC.
CODE ANN. § 251.001(6) (Wat 2010). An expenduure made by any person in connection with a campaign for an
elective office or on a measure is a “campaign mcpend:ture” TEX. ELEC. CODE ANN. § 251.001(7) (West 2010). A
campmgn expendiun-e that does 1ot coristitute a campaign contribution by the-person making the expenditure is a

““direct campaign expenditure.”. TEX. ELBC. CODE ANN. § 251.001(8) (West 2010). .In its Campaign Finance Guide

for Political Committees, the Texas Ethics'Commission notes that a pohtlcal committe¢ must report any expenditure

“made from political contributions, even if the expenditure is not for a campaign or officeholder purpose, and identifies

as examples of pohucal expenditures the purchasmg of stationery for fund-raising letters; the renting of a field to hold
a campaign rally, paying people to put up yard signs in connection with an election, a political contribution to a

candidate or officeholder by a political committee, and payments to finance a political committee’s general operating -

expenses. Texas Ethics Commxssxon, Campaxgn Finance Guide jbr Political Committees, at 12-13 (F: eb 16, 2012)
-available at /www. / AC guide;

"3 The defendants in Eilzs had been indicted on-charges of unlﬁwﬁ.ul acceptance of corporate political contributions and

mon¢y laundering and, in a petition for discretionary review before the Court of Criminal Appeals, asserted ds

erroneous the Austin Court of Appeals’ findings that Section 253.094 of the Texas Blection Code was neither

unconstitutionally vague nor overbroad. Inre Ellis, 309 3.W.3d at 75, 78 n. 39. =
l 8 -

$ Under the Texas Election dee an “expenditure” is a payment-of money or any other thlng of value and includes an- .
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~political conlmmee which: can theri solicit contributions from the corporation's -
- shareholders, employees, and their. families, and any contributions received may
-~ then'beé contrjbuted without ‘beiig subject to corporate -limitations;. Finally, a-
_corporation may, make mdependent expenditures (e.g., buy its own issue ads), make
* press releases, and otherwnse ‘have its agents directly engage in commumcatxon '
. thh respect to a measure (or a candxdate, for that matter)
o TEX ELBC CODE ANN. §§ 253 096 253 100 253 092 (West 2010), In re Fllis, 309 S.W 3d at
90-92, Regardmg the concept of issue advocacy, the Court determmed that regardless of whether
a measure is slated for. electlon, creatlon of a corporate polmcal comrmttee for sohcltmg.
contnbutlons and makmg mdependent expendlwres the second and third averiues reoogmmd in
Elhs, afford sufﬁclent avenues for eorporate ﬁ-ee expresswn TEx ELBC CobE ANN §§ 253. 092
© 253.096 (West 2010) In re Ellls, 309 S W 3d at 91-92 (mtemal cxtatlons omitted).

Let us be clear 'The Eleetlon Code has not and does not prohiblt any and all corporate
contnbuhons in conneotlon wrth recall elecnons It rnerely presenbes the parameters under :
whlch contnbuuons may be made Appellees were not barred from pursumg the November 2010
ballot mmatlve through the speclal purpose committee known as EPTFV, nor were they banned

from speakmg They 8poke and spoke loudly They are not banned from spea.kmg now. They
fmust sxmply follow the protocol estabhshed in the Election Code with whlch they are already
familiar. All they needed to do was “re-pmpose” EPTFV or create a new spec:al purpose
committee. ‘Why?” one mrght ask. Why are these procedures necessary‘? Citizens Umted
_ 'tells us preclsely why . : '
" The First Amendment protects political speech; and dxsclosure [permits citizens and
shareholders to react to the speech of corporate entities in a proper way. This
transpatency enables the electorate to make: informed dec1s1ons and give proper

weight to drfferent speakers and messages

Citizens United, 130-S.Ct. at 916.

19
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Wlnle ﬁndmg that szens Umted Was: constltutlonally empowered to speak, the Court
-also requued it to drselose the 1dentmes of the parties who spoke In accordance wrth Citizens
" United, the Texas Electxon Code also requrres dlselosure See- TBX ELEC CODE ANN §
: 253 094(b) West Supp 2011) Vlolauons of Sectron 253 094(b) were estabhshed in the trial
court below. TEX. Bmc CODEANN § 253.094(5) (West Supp. 201 1
o T exas Elechon Code §§ 253. 003 253.005, and 253, 031
Cook next alleged that Secuons 253 .003, 253 005 and 253. 031 of the Electlon Code have -
been v.lolated 0 'I‘Ex ELEC CoDB ANN. §§ 253.003 (Unlawfu]}y Maldng or Accepang_ ‘
| Contnbutlon) 253.005 (Expendxtme from Unlawful Contnbutlon), 253. 03l(b) (Contnbutlon and
i Expendrture without Campalgn Treasurer Prohibited) (West 2010) | ' |
| ‘A corporatlon is restncted from makmg a campaign contnbution ﬁom lts own property in
connectlon with a measure-only elechon unless the contnbutron is made to a measure-only
comrmttee TEX. ELEC CODBANN § 253 096 (West 2010) A ‘measure” means a questron or .
' proposal subnutted inan electlon for an expressron of the voters® wrll and includes the circulation
and submission of - a peutlon to detérmine whether a questxon or proposal is. reqmred to be
submltted in an election for an expressxon of the voters w1ll TeX. ELEC. CODE ANN. § 251.001(1 9)
(West 2010). o
A person may not knoWingly‘ rhake a political contﬁbution nor knowiné]y accept a political

contribution the person knows to have-been magde in violation of Chapter 253 of the Election Code.

1 Appellées.complain that Caok’s assertions regarding the alleged violations of Sections 252.001, 253.003, 253.005,
.and 253.031 were not properly before the trial court and are untimely. However, our review of the record reveals that
. Cook both presented ¢vidence of these violations and madg arguments in support of his request for relief regardmg
these specific violations during the temperary-injunction hearing, and pleaded the violations in his third amended -
" petition filed on November 23,2011. The trial court did not enter its order denying the temporary injunction until
November 28, 2011, Moreover, our review of the record shows that Appeliants never objected to Cook’s arguments
when made nor to his pleadings prior to the trial court’s entry of an order denymg rehef

20
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" Tex. ELEC. CODE ANN. § 253:003 (West 2010). A person is also-prohibited from' knowingly: -

making or auﬁroriz‘iog a ~polMcﬁ--exoeﬁmm wholly or partly from a political 'coﬁtribt_xﬁon ‘the

- (West 2010). A political commntee is barrél froth knowingly accepting politcal contributions .
totalmg more than $500 and may ot knowmgly make-or authorize poh'ucal expendltures totalmg '

o more than $500 atatime whena campalgn treasurer appointment for the committe€ is ot in. eﬂ'ect

TBX EL_EC.'CODB ;ANN. § 253.03:1(!3) (West 2010).- An oﬂicer, director, or ot_her agent of a

 perison knows to have been made iri violation of Chapter 253. TEX. ELEC. CODE ANN. § 253.005

corporaﬁori who. commits an. oﬁ'én'se~iihder Chapter. 253- Subchapter D of the Election Code, "

which regulates corporate contnbutlons and expendrmres is pumshable for.the grade of offense

o . apphcable to the corporatlon TEX. ELBC ' CODE ANN. § 253.094(c) (West Supp. 2011). -

Mr. “Webster, the treasurer of EPTFV testified durmg the’ temporary-mjunctlon heanng

-that he had viewed and had attempted to study the Texas Ethics Commission materials regardmg

' -measure and in order to spend -more than $500 a treasurer must be desrgnated for a

' specrﬁc-purpose commrttee ‘Webster testrﬁed that no new specific-purpose commlttee was
. formed with respect to the efforts to recall Cook, Byrd and Ortega. He acknowledged that no
- appomtment or desrgnatron of a h'easurer ‘of any’ speclﬁc-purpose commlttee rdennﬁed with_
_anythmg other than EPTFV’S previous November 2, 2010, tradmonal-famrlywalues ordinance

] .electior:_l had occurred. ' According to-Webster, EPTFV had procwded, after the conclusion of its .

identified p,urpoée, to expend more than $3,000 to support the recall efforts of Cook, Byrd, and

Ortega. When asked why he did not bring records of EPTFV’s contributions and expenditures to

* the heerring, 'Webster answered that he had not brought the records because he believed he could

21

' specrﬁc—purpose committee requrrements and was aware that to support or oppose a specrﬁc. .
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possibly t;aee oriminal liability and i'nvokecl his right to remain stlent from which it is permissible
" to draw an. adverse mference 'I‘Ex R. EVID. 513(c); Baxter, 425 U S. at 318, 96 8. Ct. at 1558,
' :_ WiI-Raye Iny. Co I, 142.8.W.3d at 405 Tex. Cap. Securities, Inc., 58 S.W.3d at 779, Itis
" evident that violstionis of Section 253.031(b) of the Election Code have.occpred:
' | Harm-or Danger afHarhz- s
A Havmg determmed that provisions of the Electlon Code have .been vmlated we next
. consxder whether Cook is being harmed or is in danger of bemg harmed by the v10!atxons TEX.
 Buec. conaAm § 273.081 (West 2010). We coniclude that He.i. | e
i Uneonu'overted is the fact that Codk was, duly elected by ehglble voters to the ofﬁce of-
: _. Mayor in a_ prop‘erly-cqnduet_ed election. Cook’s current te;m-pf office expires in May 2013 and,
'dizé to tenn Iixt'xitg, hie is’ ineligible fer'rreelectidn. .'Appellees e,ssenﬁally.cdrltend that the City is
5 requn'ed fo call an elecﬁen to recall a duly—elected officeholder based upon the City Qlerk’s
certification of illeggill} ﬁnanced, circulated, and subtnitted petitions and concluct_a récall election
- at taxpayer expense because Cook, if recalled, may then ehallenge the legality of the petitions and
'may contest the illegally-called election. We do not agree. We .coxlclﬁde that when, as here, an
-entity desmng to have its. voice heard in a recall effort, falls to adhere to statutes set forth in the
. -: State Electlon Code by illegally procunng petltxons in vmlauon of those statutes, the illegally
| " procured petitions are invalid from their inception ,masmuch as they constitute tlle fruits of illegal
activity. The violatione aré particularly egregious when the e_ﬁgencej establishes that the entity
- was aware of and had a(lhel'ed to thbse sarne statutes in a prior effort to pess a city.ordinance.
A corporation that has made politicel contributions in.conneetion with a recall election in

' ﬁolaﬁon of the Election Code shoulcl not be permitted to benefit from its violations simply

N
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because the certification process has occurred. While it. is true that criminal penalties may be
unposed upon the corporation, such penalﬁes do not address the fact that the corporation’s illegal
" conduct uader the Elocﬁon Code“act's to disenfranchise those voters who elected Cook to his
ofﬁce Cook tlmely sought Judlclal mterventton in an eﬁ'ort to enjoin. the City from usmg the
ﬁ'uxts of WOL Church’s improper corporate oontribuuons, including the circulation of the
petmons, for the purpose of callmg the recall electlon But for the mal court’s acqmeseence to the
.“wﬂl of the people,” _the 1mproper dxssolutxon of relevant portions- of the temporary restrammg
orde_rand th_e'.demal of. injunctive reliet-’;the:cemﬁcataon--.would' not _h_z_wo occurred and .the eleo,tlon .
'.Would;ﬁo_t have been called ~Beoaus¢"the matter was one that-could i:avc been, and should ilaye
- boen, Judicilly resolved i time for the proponeats o correst deficicncies witout delaying the
_ elecﬁoo, iqignotiv__e relief was the proper remedy to. prevent ‘olations from conﬁnuing, or
occun'ing and not an élection contest. - Blum 997.8:W.2d at 263... | |
| Moreover, we note that there isno ev:dence in the record that cemﬁcatlon of petitions acts
to'do more than certify that ehgible md1v1duals, in reqmsrte number, signed the peutxons within the
- proper timéﬁ*ame, for doing so. A clerk’s certification of the petitions dm not address whether,
-as here; a corporation hao made iolpmpér contributions in connection with a recall election,
including the citculation and submission of peﬁt'ions,'iﬂ wviolation of the Election Code.
' More than $3,000 has admittedly been expended by EPTFV in the recall effort, EPTFV’s
| purpose. was identified as supporting a meésurerinvolving “ua‘ditioﬂal family i'alues,” ano ina
November 2010 election, its purpose culminated. As no proper specific-purpose committee
- exists to support a measure to recall Cook and no desxgnated treasurer therefor exists; we find that

Cook is harmed by these Election Code violations. TEX. ELEC. CODE ANN. §§ 252.001, 253.003,

23
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‘ 253 ﬂ31(b)'(West 201 0).’
Thus, vie find that the vmlatlons of the Election Code in this case continue to occur, and as
“suéh we -dré autho:iz’cd ‘by Section 273.081. to enjoin the continued violati_on by appropriate -
infunctive relief. - Tex: ELEC. CODE ANN. § 273.081 (Wégt 2010). .- ’
: Abuse;othk'cretion
. De'sﬁite - having viewéd- the etrldénce in the light most favorable .to the trial cburt’s't order'»an'd- 5
B mdulgmg eVery reasonable inference in its favor, we find the trial court’s order denymg mjunctwe |
" reliefis'so arburary as to exceed the bounds of reasonable dxscretnon Pharaoh Ol & Gas, Inc a®
-.343 S:wW:3d at-~88~1 - Because we ‘ﬁnd that the error relates back to the time of the i u-nproper
| dlssolutlon of the temparary restralmng order, prior to the- pr&sentment and cettlﬁcatlon of the
| petitions, we ﬁnd that all.of the recall petitions submitted to the C:ty Clerk are illegal and mvahd '

" The trial court wasrequlred to apply the law to the facts.” Walker 827 S.w.2d at-840 Inre
Dtllard 153 S. W 3dat 148 . We find the trial court failed to do s0 here A number of the trial '
com't’s comments throughout the proceedings below, such as “l don’t want to thwart . the will of ;' ;

" _the people,” and it “[d]oesn’t matter what I do or say, one s1de ot the other is going to appeal,”
mdlcate an abdxcatlon of the judicial respons1b1hty it had to enforce the laws ' A trial court has 10
' discretion in determining what the lawis orin applymg the law to the facts.” Walker, 827 sw.ad -
at 840, As the trial court repeatedly stated, its reason for dissolving the temporary restraining
order was that it did not wish to thwart the will of the people to recall its'elected officials.
Becanse thie facts definitively indicate that a pecty s oot Hee T, it st
longer possessed discretion and was required to enjoin the violation. -San Miguel, 40 S.W3d at

107. . Here, the trial court’s actions hindered the judicial procesé and 'depﬁvecl Cook of the relief to

24
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which he was entitled. ‘It is essenfial to the preservation'of the independence of the judiciary and

pubhc clamor of fear of crmcxsm. TBXAS CODE OF JUDICIAL CONDUCT CANON 3B(2) It is

s1gmﬁcant, we: thmk, that the tnal court lost sight. of the fact that a proper apphcahon of the law to .
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.’ public.'conﬁdehee in the judicial proeess‘that a judge be faithful to the law and not be swayed by .

the facts m-tlns case does not act to bar'quahﬁed voters from propetly exercising their right to-seek :

a recall of- elected ofﬁceholders provxded that such nght is exercised in accordance with the

; prowswns of the. Electon Code

Relief -

* Because Cook is being harmed by the City’s use of petmons 1llegally-procured because of
‘ vmlations of the Eleotlon Code provnslons, Cook is entitled to the appropnate injunctive relief to

prevent -the-violatl_ons from contmumg or occurring. "Tex. ELEC. CODE ANN. § 273.08~1 (West- .

2010). We disagree with the'City Clerk’s assertion that the issues are moot because the'beﬁﬁox;'s

‘have l)een aertlﬁed The illegal acts which mar the validity of the pelitlops ca:ihot be made clean
~tl1rough 'the certiﬁcation process. . l*‘m'thermore the continuation of the illegal conduct cannot be

Justlﬁed as preservatlon of the status- quo. In re Newton, 146 S.W.3d at 651; Houston

Compressed Steel Corp, 456 S.W.2d at 773

Appellees additionally argue that a court is barred from slopﬁing or delaying an élection.

We are guided by the Texas Supreme Court’s analysis in Blum v. Lanier, 997 8.W.2d 259, 263

. (Tex. 1999). - In that case, Blum was not seeking to enjoin an election but to preverit the City from

using a vague and misleading description of a proposed charter amendment. Blum, 997 S:W.2d at

363. While agreeing that Blum had no right to delay an election, which would interfere with the

elective process in a manner contrary to the s,eparation-of-powers doctrine, the Texas Supreme

25
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. ' :

| "Court recogmzed that 'while an- ihju‘nction ﬁat 'delays the election would be inipfop.er,~l“an
a -m_]unctlon that faclhtates the electlve process may be appropnate * Blum, 997 S.W.2d at 263..
, Therefore “if the matter is one that can be Judlclally resolved in time to correct deficiencies in the - _
.' ballot without delaying the electlon, then mjunenve relief may provide a remedy that cannot be- :
| adequately obtamed through an election contest” Id, at263-64. .
thle Wwe recognize that an mjmcnon to delay an election is not perxmtted, this is premxsed '
.on the assumptlon that the reqms1te prelnmnary acts were performed in accordance w1th the.
prov:smns of the Electlon Code.. See Blum, 997 S. W2d at 263 ‘That assumptlon has been
dtsproven here : _ ‘ an
| Issue Three is sustamed. Beoa,use we have sustained Issue Three, we need not address .
| P : Issue Four Therefore, because the trial court’s action was so arbitrary that it exceeded the bounds-
of reaso_nable du;cretlon, we reverse the trial court’s order denying i mjuncuve relief and render the |
judgment the trial court should have rendered. Buinaru, 84 S.W.3d &t 204; Johnson, 700 S.w.2d.
5t918; Davis, 571 S.W.2d at 861-62; Pharaoh Oil & Gas, Inc, 343 5.W.3d at 881; Tex, R. APp.P.
_ 43 2(c) The City Clerk is erdered to decertify end fetum the recall petitions. 'Having insu'ucted~
the Clty Clerk to decertify the petltlons, no election thereor may be called or held. TEx ELEC..
CODE ANN. § 273.081 (West 2010) Appellees Mouon to Dlsrmss Injuncuve Claims as Moot

' filed in this Court on February? 2012,is
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February 17, 2012 .
Before McClure, C.J., Rivera, J., and Antcliff, J.
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Westlaw.

V.T.C.A,, Election Code § 253.094 Page 1

Effective: June 17, 2011

Vernon's Texas Statutes and Codes Annotated Currentness
Election Code (Refs & Annos)
Title 15. Regulating Political Funds and Campaigns (Refs & Annos)
™& Chapter 253. Restrictions on Contributions and Expenditures
"& Subchapter D. Corporations and Labor Organizations (Refs & Annos)
== § 253.094. Contributions Prohibited
(a) A corporation or labor organization may not make a political contribution that is not authorized by this subchapter.

(b) A corporation or labor organization may not make a political contribution in connection with a recall election,
including the circulation and submission of a petition to call an election.

(c) A person who violates this section commits an offense. An offense under this section is a felony of the third degree.
CREDIT(S)

Amended by Acts 1987, 70th Leg., ch. 899, § 1, eff. Sept. 1, 1987; Acts 2011, 82nd Leg., ch. 1009 (H.B. 2359), §§ 1,
2, eff. June 17, 2011.

HISTORICAL AND STATUTORY NOTES

2003 Main Volume

Prior Laws:
Acts 1951, 52nd Leg., p. 1097, ch. 492, art. 243.
Acts 1963, 58th Leg., p. 1017, ch. 424, § 108.
Acts 1973, 63rd Leg., p. 1101, ch. 423, § 8.
V.A.T.S. Election Code, art. 14.07.
Acts 1975, 64th Leg., p. 2262, ch. 711, § 8.
Acts 1981, 67th Leg., p. 3326, ch. 873, § 3.

Acts 1983, 68th Leg., p. 2588, ch. 444, § 4.
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Westlaw.

V.T.C.A,, Election Code § 253.003 Page 1

Effective:[See Text Amendments]

Vernon's Texas Statutes and Codes Annotated Currentness
Election Code (Refs & Annos)
Title 15. Regulating Political Funds and Campaigns (Refs & Annos)
™& Chapter 253. Restrictions on Contributions and Expenditures
"& Subchapter A. General Restrictions (Refs & Annos)
== § 253.003. Unlawfully Making or Accepting Contribution
(@) A person may not knowingly make a political contribution in violation of this chapter.

(b) A person may not knowingly accept a political contribution the person knows to have been made in violation of
this chapter.

(c) This section does not apply to a political contribution made or accepted in violation of Subchapter F. [FN1]

(d) Except as provided by Subsection (e), a person who violates this section commits an offense. An offense under this
section is a Class A misdemeanor.

(e) A violation of Subsection (a) or (b) is a felony of the third degree if the contribution is made in violation of Sub-
chapter D. [FN2]

CREDIT(S)

Amended by Acts 1987, 70th Leg., ch. 899, § 1, eff. Sept. 1, 1987; Acts 1995, 74th Leg., ch. 763, § 2, eff. June 16,
1995.

[FN1] V.T.C.A., Election Code § 253.151 et seq.
[FN2] V.T.C.A., Election Code § 253.091 et seq.
HISTORICAL AND STATUTORY NOTES
2003 Main Volume
Prior Laws:
Acts 1951, 52nd Leg., p. 1097, ch. 492, arts. 241, 243.

Acts 1963, 58th Leg., p. 1017, ch. 424, § 108.

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.



Westlaw.

V.T.C.A,, Election Code § 253.005 Page 1

Effective:[See Text Amendments]

Vernon's Texas Statutes and Codes Annotated Currentness
Election Code (Refs & Annos)
Title 15. Regulating Political Funds and Campaigns (Refs & Annos)
™& Chapter 253. Restrictions on Contributions and Expenditures
"& Subchapter A. General Restrictions (Refs & Annos)
== § 253.005. Expenditure from Unlawful Contribution

(a) A person may not knowingly make or authorize a political expenditure wholly or partly from a political contribu-
tion the person knows to have been made in violation of this chapter.

(b) This section does not apply to a political expenditure that is:

(1) prohibited by Section 253.101; or

(2) made from a political contribution made in violation of Subchapter F. [FN1]
(c) A person who violates this section commits an offense. An offense under this section is a Class A misdemeanor.
CREDIT(S)

Amended by Acts 1987, 70th Leg., ch. 899, § 1, eff. Sept. 1, 1987; Acts 1995, 74th Leg., ch. 763, § 2, eff. June 16,
1995.

[FN1] V.T.C.A,, Election Code § 253.151 et seq.
HISTORICAL AND STATUTORY NOTES
2003 Main Volume
Prior Laws:
Acts 1951, 52nd Leg., p. 1097, ch. 492, arts. 238, 241.
Acts 1973, 63rd Leg., p. 1103, ch. 423, §§ 3, 6.
V.A.T.S. Election Code, arts. 14.02, 14.05.

Acts 1975, 64th Leg., p. 2261, ch. 711, 88§ 3, 6.

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.



Westlaw.

V.T.C.A,, Election Code § 253.031 Page 1

Effective: June 18, 2005

Vernon's Texas Statutes and Codes Annotated Currentness
Election Code (Refs & Annos)
Title 15. Regulating Political Funds and Campaigns (Refs & Annos)
™& Chapter 253. Restrictions on Contributions and Expenditures
®& Subchapter B. Candidates, Officeholders, and Political Committees (Refs & Annos)
== § 253.031. Contribution and Expenditure Without Campaign Treasurer Prohibited

(a) A candidate may not knowingly accept a campaign contribution or make or authorize a campaign expenditure at a
time when a campaign treasurer appointment for the candidate is not in effect.

(b) A political committee may not knowingly accept political contributions totaling more than $500 or make or au-
thorize political expenditures totaling more than $500 at a time when a campaign treasurer appointment for the
committee is not in effect.

(c) A political committee may not knowingly make or authorize a campaign contribution or campaign expenditure
supporting or opposing a candidate for an office specified by Section 252.005(1) in a primary or general election
unless the committee's campaign treasurer appointment has been filed not later than the 30th day before the appro-
priate election day.

(d) This section does not apply to a political party's county executive committee that accepts political contributions or
makes political expenditures, except that:

(1) a county executive committee that accepts political contributions or makes political expenditures shall maintain
the records required by Section 254.001; and

(2) a county executive committee that accepts political contributions or makes political expenditures that, in the
aggregate, exceed $25,000 in a calendar year shall file:

(A) a campaign treasurer appointment as required by Section 252.001 not later than the 15th day after the date that
amount is exceeded; and

(B) the reports required by Subchapter F, Chapter 254, [FN1] including in the political committee’s first report all
political contributions accepted and all political expenditures made before the effective date of the campaign
treasurer appointment.

(e) This section does not apply to an out-of-state political committee unless the committee is subject to Chapter 252
under Section 251.005.

() A person who violates this section commits an offense. An offense under this section is a Class A misdemeanor.

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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COURT OF APPEALS
EIGHTH DISTRICT OF TEXAS
EL PASO, TEXAS

JOHNF. COOK,

No. 08-11-00367-CV
Appellant,

Appeal from the
V.
County Court at Law Number Three
TOM BROWN MINISTRIES, WORD OF
LIFE CHURCH OF EL PASO, TOM
BROWN, EL PASOANS FOR
TRADITIONAL FAMILY VALUES,
SALVADOR GOMEZ, BEN MENDOZA,
ELIZABETH BRANHAM, AND
RICHARDA MOMSEN, SOLELY IN
HER OFFICIAL CAPACITY ASEL
PASO CITY CLERK,

of El Paso County, Texas

(TC# 2011-DCV-02792)

w» @» W w» | w»

Appellees.
JUDGMENT

The Court has considered this cause on the record and concludes there was error in the
trial court’s order denying injunctive relief. We therefore reverse the trial court’s order denying
injunctive relief and render judgment ordering the City Clerk to decertify and return the recall

petitions

We further order that Appellant recover from Appellees the appellate costs incurred by
Appellant, for which let execution issue. This decision shall be certified below for observance.

IT IS SO ORDERED THIS 17TH DAY OF FEBRUARY, 2012.
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ANN CRAWFORD McCLURE, Chief Justice

Before McClure, C.J., Rivera, J., and Antcliff, J.






