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DETERMINATION

Under the authority vested in me by C.R.S. 24-34-306 (2), | conclude from our investigation
that there is insufficient evidence to support the Charging Party’s claims of unequal
treatment and denial of goods or services based on creed. As such, a No Probable Cause
determination hereby is issued.

The Division finds that the Respondent did not discriminate based on the Charging Party’s
creed, but instead refused to create cakes for anyone, regardless of creed, where a customer
requests derogatory language or imagery.

The Respondent is a place of public accommodation within the meaning of C.R.5. 24-34-601
(1), as re-enacted, and the timeliness and all other jurisdictional requirements pursuant to
Title 24, Article 34, Parts 3 and 6 have been met.

The Charging Party alleges that on or about March 13, 2014, he was denied equal treatment
and access to goods or services in a place of public accommodation based on his creed,
Christianity. The Respondent denies the allegations of discrimination and avers that the cake
order requested by the Charging Party was denied because the cakes included what was
deemed to contain “offensive” or “derogatory” messages and imagery. In addition, the
Respondent was uncertain whether it could technically create the cakes as described by the
Charging Party.

The legal framework under which civil rights matters are examined is as follows: The initial
burden of proof rests on the Charging Party to prove his/her case. Each key or essential
element (“prima facie”) of the particular claim must be proven, through a majority
(“preponderance”) of the evidence. If the Charging Party meets this initial burden of proof,
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then the Respondent has the next burden of explaining, with sufficient clarity, a business
justification for the action taken. This is in response to the specific alleged action named in
the charge. In addition, the Respondent has the burden of production of sufficient documents
and other information requested by the administrative agency during the civil rights
investigation. If the Respondent offers a legitimate business reason, then the burden once
again shifts back to the Charging Party to prove that this proffered legitimate business reason
is a pretext for discrimination. At this stage, the Charging Party must prove, again through
sufficient evidence, that the true and primary motive for the Respondent’s actions is unlawful
discrimination.

“Unlawful discrimination” means that which is primarily based on the Charging Party’s
asserted protected group or status. The Respondent’s stated reasons for its actions are
presumed to be true, unless and until the Charging Party, again through competent evidence
found in this investigation, adequately shows that the Respondent’s reason is pretext; is not
to be believed; and that the Charging Party’s protected status was the main reason for the
adverse action taken by the Respondent. The Charging Party does not need to submit
additional evidence, in response to the Respondent’s position, but the available evidence
must be legally sufficient so that a reasonable person would find that the Respondent
intended to discriminate against the Charging Party because of his/her protected civil rights
status. Colorado Civil Rights Commission v. Big O Tires, Inc., 940 P.2d 397 (Colo. 1997), and
Ahmad Bodaghi and State Board of Personnel, State of Colorado v. Department of Natural
Resources, 995 P.2d 288 (Colo. 2000).

The Respondent is a bakery operating within the State of Colorado.

The Charging Party visited the Respondent’s store on or about March 13, 2014, and was met
by Manager Michelle Karmona (“Karmona”). The Charging Party asked Karmona for a price
quote on two cakes. The Charging Party requested that two sheet cakes be made to resemble
an open Bible. He also requested that each cake be decorated with Biblical verses. The
Charging Party requested that one of the cakes include an image of two groomsmen, holding
hands, with a red “X” over the image. On one cake, he requested that one side read “God
hates sin. Psalm 45:7” and on the opposite side of the cake “Homosexuality is a detestable
sin. Leviticus 18:2.” On the second cake, with the image of the two groomsmen covered by a
red “X,” the Charging Party requested that it read: “God loves sinners” and on the other side
“While we were yet sinners Christ died for us. Romans 5:8.” The Charging Party did not state
to the Respondent or the Division whether the cake was intended for a specific purpose or
event.

The parties dispute the events that occurred next. The Charging Party alleges that Karmona
initially indicated that the Respondent would be able to make the Bible shaped cakes, but
once she read the Biblical verses, she excused herself from the counter. The Charging Party
further alleges that Karmona returned a short time later, informing him that she had spoken
with the Respondent’s Owner, Kathleen Davia (“Davia”) (Catholic). The Charging Party claims
that at this time Karmona informed him that the Respondent would bake the cakes, but would
not include such a “strong message.” The Respondent denies that this occurred, claiming
instead that the Charging Party had indicated that he wanted the groomsmen to be three-
dimensional figurines with a “Ghostbusters X” over the figures. Karmona felt the Respondent
would be unable to accommodate the request as described by the Charging Party, based on
“technical capabilities.” The Respondent claims that the Charging Party was told that the
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Bible-shaped cakes, with the Biblical verses, sans the groomsmen figurines and “Ghostbusters
X,” could be made.

The Respondent avers that, as with all customers, the Charging Party was asked to elaborate
as to the purpose of the cakes, how he wished to present it, and how he would use it. The
Charging Party would not provide an explanation to the Respondent. The Respondent alleges
that it was the Charging Party’s refusal to elaborate that left it with the impression that it
would not be able to produce the cakes as requested by the Charging Party. The Respondent
avers that it consistently requests that customers provide an image for them to replicate
when it is something the Respondent does not “stock.” For example, the Respondent avers
that a customer requesting a cake with the image of a popular cartoon character can easily
be created; however, when a customer requests a specific image without a photo reference
or elaboration of the image, the Respondent will decline the request. Karmona then referred
the Charging Party to another bakery with the belief that that bakery would be better suited
to create the cakes as envisioned by the Charging Party.

The Respondent does not have a specific policy regarding the declination of a customer
request, but states that the employee who receives the order also decorates the cake. It is
the Respondent’s position that, based on its individual employees’ pastry knowledge,
experience, and qualifications, they are best able to determine whether they have the ability
to create the cake that a customer requests. Therefore, in the case of the Charging Party’s
request, Karmona determined that she would be unable to create the cakes as the Charging
Party described.

The Respondent states that it has previously denied customer requests based on technical
requirements, including inability to create the requested image, and requests for
buttercream iced cakes where the Respondent maintained a fondant decorated cake would be
preferable. Additionally, the Respondent states that it has denied customer requests for
cakes that included crude language such as “eat me” or “ya old bitch” or “naughty images,”
on the basis that the imagery and messages were not what the Respondent wished to
represent in its products. The Respondent’s other reasons for declining customers’ request
include: availability of the product, insufficient time to create the cake requested, and
scheduling conflicts.

The Charging Party avers that he did not ask the Respondent, or any of its employees, to
agree with or endorse the message of his envisioned cakes.

Comparative data indicates that the Respondent employs six persons, of whom two are non-
Catholic Christian, two are Agnostic, one is Catholic, and one is Atheist. The record reflects
that the Respondent regularly creates Christian themed cakes and pastries, including items
for several Catholic and non-Catholic Christian church events. Additionally, the evidence
demonstrates that they have produced a number of cakes with Christian imagery and
symbolism during the relevant time period.

The Respondent states that the Charging Party is welcome to return to the bakery.

Unequal Treatment




To prevail on a claim of discriminatory denial of equal treatment, the evidence must show
that: (1) the Charging Party is a member of a protected class; (2) the Charging Party sought
the goods and services of the Respondent; (3) the Charging Party is otherwise a qualified
recipient of the goods and services of the Respondent; and (4) the Charging Party was treated
differently by the Respondent than other individuals not of his/her protected class.

The Charging Party is a member of a protected class based on his creed, Christianity. The
Charging Party was a qualified recipient of the goods and services of the Respondent. The
Charging Party visited the Respondent and sought two cakes bearing Biblical verses and
imagery indicating that same-sex marriage is, in his words “un-Biblical and inappropriate.”
The Charging Party alleges that the Respondent treated him differently than persons outside
of his protected class by “demeaning his beliefs.” The evidence demonstrates that the
Respondent attempted to engage the Charging Party in a dialogue regarding the cakes in more
detail, which the Charging Party declined. There is insufficient evidence to demonstrate that
the Respondent treated the Charging Party differently based on his creed. The evidence
demonstrates that the Respondent would not create cakes with wording and images it
deemed derogatory. The Respondent has denied other customers request for derogatory
language without regard to the customer’s creed.

Denial of Service

To prevail on a claim of discriminatory denial of goods, services, benefits, or privileges, the
evidence must show that: (1) the Charging Party is a member of a protected class (2) the
Charging Party sought services or goods from the Respondent; (3) the Charging arty is
otherwise a qualified recipient of the goods and services of the Respondent; (4) the Charging
Party was denied services or goods by the Respondent; (5) under circumstances that give rise
to an inference of unlawful discrimination based on a protected class.

The Charging Party is a member of a protected class based on his creed, Christianity. The
Charging Party was a qualified recipient of the goods and services of the Respondent. The
Charging Party visited the Respondent and sought two cakes bearing Biblical verses and
imagery indicating that same-sex marriage is, in his words “un-Biblical and inappropriate.”
The Respondent denied the Charging Party’s request to make cakes that included the Biblical
verses and an image of groomsmen with a red “X” over them. The circumstances do not give
rise to an inference that the Respondent denied the Charging Party goods or services based on
his creed. Instead, the evidence suggests that based on the Respondent’s understanding of
the Charging Party’s request, it would be unable to create the cake that he envisioned. The
record reflects that the Respondent has denied customer requests for similar reasons.
Additionally, the evidence demonstrates that the Respondent regularly produces cakes and
other baked goods with Christian symbolism and messages, and continues to welcome the
Charging Party in its bakery.

Based on the evidence contained above, | determine that the Respondent has not violated
C.R.S. 24-34-601(2), as re-enacted.

In accordance with C.R.S. 24-34-306(2)(b)(!)(A) and Rule 10.6(A)(1) of the Commission’s Rules
of Practice and Procedure, the Charging Party may appeal the dismissal of this case to the
Commission within ten (10) days, as set forth in the enclosed form.



If the Charging Party wishes to file a civil action in a district court in this state, which action
is based on the alleged discriminatory or unfair practice that was the subject of the charge
filed with the Commission, such must be done:

a. Within ninety days of the mailing of this notice if no appeal is filed with
the Colorado Civil Rights Commission or

b. Within ninety days of the mailing of the final notice of the Commission
dismissing the appeal.

If Charging Party does not file an action within the time limits specified above, such action
will be barred and no State District Court shall have jurisdiction to hear such action [CRS 24-
34-306(1)].

On Behalf of the Colorado Civil Rights Division

¥

Jenhifler McP ’e,rson, Interim Director Date
Or ‘Authorized Designee




